•#> ^ (Xnf) 04/0007/2003—OS 

3IRH 



S^he (Baxette 


REGD. NO. D. L. rN> 04/0007/2003—05 



HTfiraiR ^ U4ilf^M 
PUBLISHED BY AfTIHORITY 

WEEKLY 


Tf. 36] ^ 2—8, 2007, »lPWN/«n^ 11—17,1929 

No. 36] NEW DELHI, SEPTEMBER 2—SEPtEMBER 8,2007, SATURDAY/BHADRA11—BHADRA17,1929 


Separate paging is given to this Part in order that it may |ie filed as a separate compilation 


vm II—^P»B3— 

PART 11—Section 3—Sul>>$ectien (ii) 


Statutory Orders and Notifications Issued by the Mii^ries of the Government of India 
(Other than the Ministry of Defence) 


(ftwi) 

^ 29 SPTFl, 2007 

W.3B. 2515.-^N>^l5rf=m^ 3llNpm 

^ 10 ) ^ 53 ( 1 ) ^ >i*iVi 

■RWR, MKdl^ frsi^ 'IfsF ^ ■ftPPlfwif. '9T, 
titw t % ■3?RI 3lf«l1W1 ^ mil 13 ^ 
m RiPiis ■'n ■^i 

[^TT. 13G/2007-^3lhl] 
■^. ■'ft. NKgM, srai 
MINISIRY OF FINANCE 
(Department of Financial Services) 

New Delhi, the 29th August, 2001 
S.0.2515.—^In exercise of the powers conferred by 
Section 53(1) of the Banking Regulation Act, 1949 (10 of 
1949) the Centra] Government, on the recommendations of 
Reserve Bank of India, hereby declares that the provisions 
of Section 13 of the said Act, shall not apply to The 
Development Credit Bank Ltd. 

[F. No. 13/3/2007-BOA] 
D. P BHARDWAJ, Under Secy. 


( fironr) 

(aiT^, mtemrar-ni) 

•blct+ldl, 12 2007 

Tf.*2/2007-TaRnj|pm (11?l*) 

mtSB. 2516.-^ aifilfwi 1962 (1962 mi 

52) ^ mu, 9 ^ ufu 3RU snPwuf mi iraiu 

MRcl H<4>R, Rid H4lcra, 

33/94 apn (xr^ ^) 1-7-1994 urn 

xnp. (-^ m) qftqii Ttem 31/2003 iftm 

7-4-2003 HW urn ^• 

^ w Ufe, ^ utqicisi, 

24-'9inqT Cam), «t>'\^<6i?ii-700i36 ft«ra ^ iftqi 

1962 (1962 mt 52) ^ sFinfu sngnu, 

snf^ eiifwFBiT^’ mm w4>k, 

(gd)q T? l T5R. at. No|d del, iH'allH q»'Kn«r>int-700020 
qar W 2(1)^^PF^-3/2006/3616 20- 9-2006 

aflgqfeqqx^aguRift^'SPiNq^ 100 'iifiRTW r'i«rW'tj<w 

'^f m>5R«l ^ mirft 

[#. U V(f9)/01/^.U.^/1im/^-III/2006/2549'41] 

aft. miiyui/ain^mi 


3625 GV2007 
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(Department of Revenue) 

(THE COMMISSIONER OF CENTRAL EXCISE 
KOLKATA-III) 

Kolkata, the I2th June, 2007 
No. 2/2007-Custonis (NT) 


nr.. exercise ofthe powers under Section 

with Notification 

No 33/94:^toms(NT) dated; 1-7-1994 ofthe Government 
of I^nAa, Ministry of Finance, Deptt. of Rwenue, New Delhi 

-W' 31/2003-Customs, dated 

„ , . ’ 1 liereby declare the premise of M/s. W. P.P. 

Packaging, Factorypara, Kaikhali, Chiriamore, P.O —R 
Gopalpur, 24 Parganas (N) Kolkata-700136 in the state of 
West Bengal to be Wharehousing Station under the 
Customs Act, 1962 (52 of 1962) for the limited purpose of 
setting up of 100 per cent Export Oriented Undertaking as 

perletter of i^^ssion of the Development Cbmmissioner, 

ralta Special Economic Zone, Ministry of Cbmmerce and 
Industry, Government of India, 2nd M. S. O. Building 4th 
n^NizamPalace, Kolkata-700020 vide letter No. 2 ( 1 )W- 
3/2006/3616 dated 20-9-2006. ^ 


[C No. V(19)/0]/CE/Tech/Kol-lll/2006/2540-4]] 

SMT. D. B. DASGUPTA, Commissioner 


^ 30 3TTOI, 2007 

^ irrai t % ^ sr? amm 

1962 (^ I ^IcKdl ) ^ fWT 5^ ^ 

RWTTferl 1961 (^ aiftflRR) ^ tlRl 

^ (I ) ^ (ii) ^3Rih3Ri«f 1-4-2004 ^ 

^ w argijM^ Tmi ii 

, (i) #T3ST ^ 31^ ^ ^ wih 

(ii) RSBRT STSleii 

^ 4?i(fHch- 3igR«lH 

(iii) 

^ 2 88 ^ RR-tiRl (2) ^ RTi ^Icbiui jf ^ 

RfiRiRg ^ arpft ^ginr-R^ gf) 

RRli^PI 3flT 3RR StfRfTRR RRF 139 
( 1 ) ^ 3Ttnf?T 3TFr tRoRuf) ^ 

Piqg URT ^<si|cbK gm t^gRcI RtRlPltT RR 

fe«ii«ti(<g im Mi Rm^ -if MMjr 
Rl^ 31IRRR sn^ 3TRRI 3TIRRR ^ 31^ 

(iv) 3igRRR^t^3nT^^^g}j3j^ 
Rfti Rti 31^ fRRRJI 7#RI 3^17 

^ ^ ^ ^ SRT MrrR RcRiftcl 

IRRT^ RfR 3RgR rM I 

2. FRRiR R? aigq^RR RlfrW ^ M RfR 
313*in^R»13R :- 


(RT) Wf 1 (iii) c^tel l 

R^' T#IT; aTRRT 

(13) ^rraPF 1 (iii) T^' R f^Rsig sm) 

^131 RltSilT Mi Rl^cT R^' rM ; 3TRRT 

^^RIR ^ 3nRr RR 31533 R7R RR apHI Mtf 

R^’ rM; FTRRI 

(R) 31RRT ai^RRH R>i 4 RJTRI ^ ^ M aiRRI 

313 RRR RR4 Rj) RlIRR R^ x(|Rj ■Rj^Ri • arRRI 

(^) RRR Mrirfi) ^ Mr, 5R aftr ifnef 

RRR 3tfRMR R>( RTO 35 R7( RR-RRF (1 ) ^ 
13^ (ii) ^3n RRFff^ r^'M lRRlRRRR 

^^<11 1 

t^rfRlJRRIR. 241/2007/RfI. R. 203/22/2006-31T.Rr,fR.-ll] 

RM, 31RT RfM 

(Central Board of Direct Taxes) 

New Delhi, the 30th August, 2007 
S.O. 2517.—It is hereby notified for general 
information that the organization Indian Institute of 
Science, Bangalore has been approved by the Central 
Government for the purpose of clause (ii) of sub-section 
(1) of Section 35 of the Income-tax Act, 1961 (said Act) 
read with Rules 5C and 5E of the Income-tax Rules, 1962 
(said Rules), with effect from 1-4-2004 in the category of 
‘University’, partly engaged in research activities subject 
to the following conditions, namely;— 

(0 The sums paid to the approved organization shall 
be utilized for scientific research; 

(ii) The approved organization shall carry out 
scientific research through its faculty members or 
its enrolled students; 

(iii) The approved organization shall maintain books 
of accounts and get such books audited by an 
accountant as defined in the explanation to sub¬ 
section (2) of Section 288 of the said Act and 
furnish the report of such audit duly signed and 
verified by such accountant to the Commissioner 
of Income-tax or the Director of Income -tax having 
jurisdiction over the case, by the due date of 
furnishing the return of Income under sub¬ 
section (1) of Section 139 of the said Act; 

(iv) The approved organization shall maintain a 
separate statement of .donations received and 
amounts applied for scientific research and a copy 
of such statement duly certified by the auditor 
shall accompany the report of audit referred to 
above. 

2 . The Central Government shall withdraw the 
approval if the approved orgainzation :— 

(a) fails to maintain books of accounts referred to in 
sub-paragraph (iii) of Paragraph l;or 

(b) fails to furnish its audit report referred to in sub- 
paragraph (iii) of paragraph 1; or 
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(c) fails to furnish its statement of the donations 
received and sums applied for scientific research 
referred to in sub-paragraph (iv) of paragraph 1; 
or 

(d) ceases to carry on its research activities or its 
research activities are not found to be genuine ; 
or 

(e) ceases to conform to and comply with the 
provisions of clause (ii) of sub-section (1) of 
Section 35 of the said Act read with rules 5C and 
5 E of the said Rules. 

(Notification No. 241/2007/F.No. 203/22/2006/lTA-ll] 
SURENDER PAL, Under Secy. 

isvvil, 30 2007 

2518 .—^ ^ RrtR 

■q? ■feqr "sncn t ^ w+k sri arraqR 

1962 {■sqq fd^HWcrll) ^ 5^ aflT 5 ^ ^ 

■HI*! 3iiq+t aiftfpRR, 1961 ^ to 

35 ^^-TO (1) (ii) 1-4-2003 ^ 

yjic54 ^ tisTOs 

qj) Ticif 3i#t aijOTH 

4 >i4 '4 >^ r! wft ‘ spi ^ ^ ^ TPn t, 

(i) 31^ 71^ ^ 

aijFtTO ^ ■^nqnrj 

(ii) 3t^4lf<d y'ldd 3rn% •HdtR 3TTO 

(iii) qft-igrai TtiqT TO w 

qfl TO 288 ^-TO (2) ^ '^f TO 

qft’nfqii <^tsii4iR ^ apEfl ■®icn-q^^ ^i3T 
•qtl^ TOt^m 3^k w a#ifTOT ^ to 139 ^ 
^-TO (1) ^ aTrnfq TO fqroft ^ 

'Mq TO iRt ^ 

^131 qttW S^TOR 

atiTOT 331^ 3TTO snroi qil 

(iv) TO3q^3nlTO333RTO'^%^3nRT^TO-5l^ 

•31% “qil 3TOI IqTOt TtiRT sflT '^31^ 

frqti ^ 'TO ■qttTO iRt Mtot TOiftra 

fcj<43’q Rfw qi^i 

2. H3<6R ■q? •qifqR ^ ^ ■q^ 

3t^Hir<rd :- 

(qt) ^3nJN> 1 ^ qq-'^^3nTO (iii) ■aRnnsm '^331 q^ 
q#' 3^; 3TTO 

(■^) ■^TUTO 1 ^-^tiuiqi (iii) '^’ (jItoPoo STT^ 


^ ■< 131 ^ ■ftq)^ ■sR^q qff ; stto 

(q) ^ 3 niN> 1 ^qq-^3iiti4» (iv) •£(■3f%fi3q■^rfro 
3353TqH ^ %q ■aiRT •qq ■q^qq qR qq siTO Iqqrq 
•5Rgq qi^qi; siro 

(q) srqqi agroq qti4 qro ^ to ^ stto 
3353^ qil TO^r q^' to ^nqqr; stto 

(^) "TOf tqqqiroft fqqq 5 q all 3 ^ 3 to Mpjd 
■qqqatfqpRRT^ TO35 qd'qq-TO (i) 

(ii) ^ toto)' 333 ?^ q^ TO ■^qqq ■qTRq 

q^‘ ■qi^i 

[3rfq3JTO'3i. 240/2007/qn. '31. 203/l0/2004-3n.q>.1q.-ll] 

^qt TOt, STO «Pqq 
New Delhi, the 30th August, 2007 

S.O. 2518.—It is hereby notified for general 
information that the organization Jawaharlal Nehru Centre 
for Advanced Scientific Research, Bangalore has been 
approved by the Central Government for the purpose of 
clause (ii) of sub-section (1) of Section 35 of the Income- 
tax Act, 1961 (said Act), read with Rules 5C and 5E of the 
income-tax Rules, 1962 (said Rules), with effect from 
1-4-2003 in the category of ‘other Institution’, partly 
engaged in research activities subject to the following 
conditions, namely;— 

(i) The sums paid to the approved organization shall 
be utilized for scientific research; 

(ii) The approved organization shall carry out 
scientific research through its faculty members or 
its enrolled students; 

(iii) The approved organization shall maintain "books 
of accounts and get such books audited by an 
accountant as defined in the explanation to sub¬ 
section (2) of Section 288 of the said Act and 
furnish the report of such audit duly signed and 
verified by such accountant to the Commissioner 
of Income-tax or the Director of Income-tax having 
jurisdiction over the case, by the due date of 
furnishing the return of income under sub-section 
(1) of Section 139 of the said Act; 

(iv) The approved organization shall maintain a 
separate statement of donations received and 
amounts applied for scientific research and a copy 
of such statement duly certified by the auditor 
shall accompany the report of audit referred to 
above. 

2. The Central Government shall withdraw the 
approval if the approved orgainzation :— 

(a) fails to maintain books of accounts referred to in 
Sub-paragraph (iii) of paragraph 1; or 

(b) fails to furnish its audit report referred to in sub- 
paragraph (iii) of paragraph 1 ; or 
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(c) fails to furnish its statement of the donations 
received and sums applied for scientific research 
referred to in sub-paragraph (iv) of paragraph 1; or 

(d) ceases to carry on its research activities or its 
research activities are not found to be genuine; or 

(e) ceases to conform to and comply with the 
provisions of clause (ii) of Sub-section (1) of 
Section 35 of the said Act read with rules 5C and 
5 E of the said Rules. 

[Notification No. 240/2007/F.No. 203/10/2004/ITA-II] 
SURENDER PAL, Under Secy. 
30 3rR<T, 2007 

^ '^RIT t 1% ^ SIPPR 

PiHHiqcil, 1962 twira#) ^ fJppT S'*! 3^ 5 T ^ 
^ 3ir«rf5tqTl, 1961 SIMwt) tJRI 

35 ^■ 39 -VRI (1) (ii) ^37#3Ri«f 1-4-2006^ 

#13^ 3lfqr ^IPi^Rri '^eHTdNl, 

^]vi'i>mi ^ Trat ^ 3T^ 3iflvi«h ^ aiigHtlH 

<^»i4«h<niHli ^ ^ shift ^ aidHlRcl f«R^ ^PlT ^ 

(i) ^ 31^ Tlftl ^ 3tpftTT 
^ %ZTT ^tr>n; 

(ii) #133 3T3# ^13)13 «4WT 3T«raT 313ft 
■•iWi'n^o # xn«qii ^ %[fft3r aigiitjB 

(iii) Sli^lRa #133 3^-iaMI cf«lT 333 3TftlfwT 

3ft 3m 288 3ft-33-3m (2) # 3*3 

3ftmf33 %# #531331 ^ 31331 lairtl-'^# 3ft 
■#811 3)0331 sftr -333 3lf^f333 3ft 3m 139 3ft 
^-3m (1) # amfto 3331331# 31153 33ft 3ft 
■Pl33 f3f3 33) c^^l3iR ?m W 333 ll?3Tf^ T?3 
^«inuRo #18111l3lft 313^ ftf #nf3331 
3# 311331 33533 3T331 3333111ft#13r 3ft ■51153 
3#lll 

(iv) #133 %flfft3) 31511313 # IIRI3R 331 ■51533 
lift! 33 31cm fe|4tu( nftoi 3# ■34^«k1 #31 ■q^^n 

# urn #ai 3il8?3) ?m Rrf333 umiftm 

13333 3 ft 3lf3 31153 3#lll 

2. #3 111331 33 3133133 3lf311 # #7l ■qR 

315*ilRn #133 :- 

{^) ^liMi'T) 1 #'33-ftllilHti (iii) ■ft dPcrrinsId #313# 
3# nftoi; 31331 

(^) ftiromf 1 # -m-ftintri) (iii) ^ # #insid 3iqftl 

#01 ■#83 1l#i ^51153 ■q#' 3#11 ; 3133T 

(3) ■ftiromr 1 # ■33-#ltlI*t> (iv) ^ ■3f#ife3 %lf33) 

313#113 # 1#^ "Sfim ■53 3533 3FT 33 31331 ft3mi 

■51153 3#‘ 3#11; 31331 


( 3 ) 31331 315li3H 3)14 3331 #: 33 #n 3133T ?1# 
315113H 3)14 3ft 3133 3^' 3131 318(31 ; 31331 

(T) 333 133313# # 1333 53 #1 5^ # 133 3f^ 
333 3ll3l333 3ft 3m 35 3ft ■33-3m (1) # 

(ii) #3133#'# 315?:q 3#'#11331'3333 3^3 

3^'3#ni 

[3lf35^1?. 237/2007/33. # 203/35/2007-311.31.13.-11] 

■ 5 ^ HJC1, 3131 #33 

New Delhi, the 30th August, 2007 

S.O. 2519. —It is hereby notified for general 
information that the organization Government College of 
Engineering and Leather Technology, Kolkata has been 
approved by the Central Government for the purpose of 
clause (ii) of Sub-section (1) of Section 35 of the Income- 
tax Act, 1961 (said Act), read with Rules 5C and 5E of the 
Income-tax Rules, 1962 (said Rules), with effect from 1-4- 
2006 in the category of‘College’, partly engaged in research 
activities subject to the following conditions, namely:— 

(i) The sums paid to the approved organization shall 
be utilized for scientiEc research; 

(ii) The approved organization shall carry out 
scientific research through its faculty members or 
its enrolled students; 

(iii) The approved organization shall maintain books 
of accounts and get such books audited by an 
accountant as defined in the explanation to sub¬ 
section (2) of Section 288 of the said Act and 
furnish the report of such audit duly signed and 
verified by such accountant to the Commissioner 
of Income-tax or the Director of Income-tax having 
jurisdiction over the case, by the due date of 
furnishing the return of income under Sub-section 
(1) of Section 139 of the said Act; 

(iv) The approved organization shall maintain a 
separate statement of donations received and 
amounts applied for scientific research and a copy 
of such statement duly certified by the auditor 
shall accompany the report of audit referred to 
above. 

2. The Central Government shall withdraw the 
approval if the approved orgainzation :— 

(a) fails to maintain books of accounts referred to in 
Sub-paragraph (iii) of paragraph 1; or 

(b) fails to furnish its audit report referred to in sub- 
paragraph (iii) of paragraph 1; or 

(c) fails to furnish its statement of the donations 
received and sums applied for scientific research 
referred to in sub-paragraph (iv) of paragraph 1; 
or 

(d) ceases to carry on its research activities or its 
research activities are not found to be genuine ; 
or 

(e) ceases to conform to and comply with the 
provision of clause (ii) of sub-section (1) of 
Section 35 of the said Act read with rules 5C of 
the said Rules. 

[Notification No. 237/2007/F.No. 203/35/2007/ITA-II] 
SURENDER PAL, Under Secy. 
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[*imil—3(ii)] 

3Tpq^r®ra> mVIH*! 

M 28 3Prei, 2007 

: 3irara, wwif 

2520.—'^1^^ 3RI «(inl ^ 

f^*^lc:il<an (M'f>iR<tT 'fl ^ t— 

“1^«Rn ^Rim^ Hlrnmi ^ ’it H^an 

-gn -siH^ t % -JlF ^ t ^ ^ 

^ Tirq^ ^ 1^ ^ nit^ 

^-qn?, <fl ^ ^ ^ ^ ^ 

h «» ht t 

sftr 'd'spTR ^ ■’j? ^ ^<=1^1. Rnd^ 

1^<T5TT Pi^iH '^it ^ 

^ t ^ 3qcTO?sq^‘-^f 31TTO ■^'’it 

^ giaf^ cini ^ ’PPKI ’i^ ^ 

ii^’t^hi ■gif^Tj; IT^ y4m*^ Isrfe’TffT ^ ^ttftRi 
fHHfcinsRt ^ titodl ; 

• 315^ ^ ^ ■^f ■3’! ^t?»Tf3lt' ^ 

3lf*nF t 3fk ■sit "3^ ^lyi ^ 
^ t I -qf-^ ^Fi#si 3fk -gprafMsr -qr 
^ t, ’^it ^ -yi^ ^ 1Mt 8^ ^ 
a I 

• ■pNt 8^ 4>l4!^lf«W ■*( ■fsrf^’l^ ■qit <nci qi ^ ^ 

1^ wi, 'sifi ^ ^JlWte ■yryif^ fsn:^^ 

'#n^ ■y^^in^'i^ ^ 

^ '4' M<<'iR "y^ t" I 

• ygpt fryfyialf ^ ^ ?r3fyn «^T**^cr^< w^°l’ ^^4^ ^ 

1^ ^^ ■^5Rcr ■4 ’siRt^ ‘ 

wr'■ qit ■fro ^ I ” 

2 . airara, 3k ■qiiky#' ■4' 

^ ^ koi ^ygf^‘kk«RT ^ 

^ ■nfki sF^ ^ fkify kRT w ti 'k^tq? ^ ttiPir 


#1— 

(i) yt. aifyyiy ^ 

(ii) yt. ^sirai "yi:^ " 

0ii) yt. -yfeiy^ 31 ^ 

(iv) airftyyt kn^ - 

(v) 


3. 'k?ty? ^ ^ 3isy^, ■ysira^y^, aiRrfi^ 
•?R?qt’ yit fH^i«w ^ y<i>'n 1^' ^ ?RJ 3i4f^ fy7ty?Rn 
HiifyR '^1 

4. r«^1qj l ^ ?ro f4'4K'nty ^ ^ 3R>R ■! : - 

(i) 1w, •yi^ 3k fNt ftsPTR tiyi 31 t^ ^ ^ 

tggkm y^yi 3k ^ ^ ^ ^1 

(ii) Tkyi?y 3kk¥:<yifyti=?inii 


(iii) 'kk’Tfn ■yit «h<4 sk '^y^ 

Chl9i'<14'l ■qft'fkHRt t^'sf^'ck "g^lRTI 

(iv) 31=^^ 

5. ^ yit sRR yfci^iR ( 1 kt^) km 

^fac< i (H 4 ty ymmn 'ym 50,000 ^ ^ 

■sp? tbiit ■ftyti 

6. f^Rtw ^ ^ ^ smrrsH ^ ■ymmn 

33R3y^sZRr ^ kn^y iro "syR^q sTTJTfti 

7. fg^y^kt sTRiiik^^ ikTTwkt smfy rRT 
■ 5 Rgr( ■yyyi 

8. (i) kTiy? ^n Rnd 'g t^ ^ 

k-’yrymt yyyit yRi yyi/k^ ’ryi yi 
^ ^ ^ ^ 3icrqyteyy? ymt n'-^idy iro 
?(mT tkyr 'sirtit i ^ yyyi ’iRii 'yrym "4 
Tsmiy knt ^ ts-i srfyymt ^ ■yyyr^ ^ 
yyi/k^ ’1^ ^ ym ' 

(ii) ^ yi^ ^ k-yiyy^ "y^i^ ^ 

fg-RFi ■% fyyk? 10-8-1994 ^ 

1902/2/94/^an. 4 ^ sigyR, T^ap '^ik ^ IkR; 

^ ^mny Ikyi’^yiyyii 

9. "yf y^ yrfyymt ^ sr^ylyy 3k •«ti'w 'y^y 

ft#y yRi?ym yft ymik ^ 24-8-2007 ^ ^rmt k 

27/'^i,y ^ ijyiwyy’^ ?iy ■fkyi smn ^1 

[■y. !4-i2/2006C^3fn^)-ytyt-i] 
Ti;. -g^, y^yy 

MINISTRY OF MINORTTY AFFAIRS 

New Delhi, the 28th August, 2007 

Subject: Constitution of an Expert Group to reconunend 
an appropriate ‘diversity index’ to promote 
diversity in livings educational and workspaces. 

S.0.2520.—The Sachar Committee had, inter-alia, 
recommended as follows;— 

“The idea of providing certain incentives to a 
‘diversity index’ should be explored. Admittedly, this is a 
complex proposition but if a transparent and acceptable 
method to measure diversity can be developed, a wide 
variety of incentives can be linked to this index so as to 
ensure equal opportunity to all SRCs in the areas of 
education, government and private employment and 
housing. The diversity principle which entails equity is to 
be applied not only between the majority and minorities 
but also between minorities so that the truly disadvantaged 
can and should benefit. Given an acceptable diversity 
index, policies can provide for : 

• Incentives in the form of larger grants to those 
educational institutions that have higher 
diversity and are able to sustain it. These 
incentives can apply to both colleges and 
universities, both in the public and the private 
sector. 

• Incentives to private sector to encourage 
diversity in the work force. While such 
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initiatives should be part of the corporate social 
responsibility, some affirmative action may help 
initiate this process. 

Incentives to builders for housing complexes 
that have more ‘diverse’ resident populations 
to promote ‘composite living spaces’ of SRCs.” 
2, It has been has decided to set up an Expert Group 
to recommend an appropriate diversity index to promote 
diversity in living, educational and work spaces. The Expert 
Group shall consist of the following : 

(i) Prof. Amitahh Kundu — Chairman 

(ii) Prof. Sugata Marjit — Member 

(iii) Prof. Md. Abdul Kalam — Member 

(iv) Dr. Ashwini Deshpande — Member 

(v) Dr. Hasib Drabu — Member 

3. If considered necessary, the Chairman of ihe Expert 
Group, may co-opt upto two additional members possessing 
expertise required by the Group. 

4. The terms of reference of the Expert Group shall be 
as follows:— 

(i) to develop and devise a transparent and 
acceptable index to measure diversity in the areas 
of education, government and private employment 
and housing. 

(ii) to suggest an appropriate structure of incentives 
and disincentives. 

(iii) to suggest a suitable mechanism for 
operationalising the diversity index and 
monitoring its implementation. 

(iv) to make any other recommendations relevant to 
the above. 

5. The Expert Group may incur an expenditure upto a 
Sum of Rs. 50,000 only for secretarial assistance for 
preparation of the report. 

6. Assistance for convening meetings of the Expert 
Group shall be provided hy the Ministry of Minority 
Affairs. 

7. The Edxperi Group shall submit its report within a 
period of three months, 

8. (i) The expenditure on TA/DA of the non-official 

members of the Expert Group in connection 
with the meeting of the Group will be borne by 
the Ministry of Minority Affairs. They will be 
entitled to TA/DA as admissible to Grade-I 
Officers of the highest category in the 
Government of India. 

(ii) Out-station non-official members, will be 
allowed reimbursement of single room rent in 
terms of Department of Expenditure O.M No 
19020/2/94/E-IV dated 10-8-1994. 

(iii) Non-official members will be entitled to a sitting 
fee of Rs. 2,000 per day. 

9- This issues with the approval of the Competent 
Authority and concurrence of JS&FA vide diary No 27/ 
JS&FA/MAdated 24-8-2007. 

[No. 14-12/2006/(Dl)-PP-l] 

A. LUIKHAM, Jl. Secy. 


( ) 

^ 27 2007 

^ TPtW) 1976 ('^«TT 1987) ^ 

10(4) 

^ t^ Hrdfisid 

^5^ MRrT 

3TMrTT (^^), 

[U ill0I6/I/2007-Um (^-I)] 

MINISTRY OF COMMUNICATIONS AND 
INFORMATION TECHNOLOGY 

(Department of Telecommunications) 

(O. L. SECTION) 

New Delhi, the 27th Augu.st, 2007 

S.0.2521.—In pursuance of rule 10(4) of the Official 
language (Use for official purposes of the Union), rules, 
1976 (as amended, 1987), the Central Government hereby 
notifies the following Office under the administrative 
control of the Ministry of Communications and Information 
Technology, Department of Telecommunications where 
more than 80 % of staff have acquired working knowledge 
of Hindi. 

Chief General Manager Telecom., B.S.N.L. Jharkhand 
Circle, Ranchi Divisional Engineer, (Telephone), B. 
Devghar. 

[No. E. 110i6/l/2007-O.L (Part-I)] 
BALRAM SHARMA, Jt. Secy. (Admn.) 

30 3TnW, 2007 
2522.-^^^'?R^,TRTfraT 

^ 1976 1987) ^ 

^ 10(4) ^ 3T3?RUT■4'TO iftgM TfgiHq, 

^ 

WT TITO ^ t, t I 

DIFFER fEIR 

[■R. i 11016/1/2007-Um (^-I)] 
(WIRFT) 

New Delhi, the 30th August, 2007 
S.0.2522.—In pursuance of rule 10(4) of the Official 
Language (Use for official purposes of the Union), rules, 
1976 (as amended, 1987), the Central Government hereby 
notifies the following Office under the administrative 
control of the Ministry of Communications and Information 
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Technology, Department of Telecommunications where 
more than 80 % of staff have acquired working knowledge 
of Hindi. 

Executive Director, Mahanagar Telephone Nigam 
Limited, Mumbai General Manager (Repair Centre) 
Mahanagar Telephone Nigam limited, Mumbai. 

[No. E. n016/l/2007-O.L (Part-I)] 
BALRAM SHARMA, Jt. Secy. (Admn.) 

■=Tf%#,23 3rTRl,2007 

^.OT. 2523.—WdiK, 

1^tr m<Y|*i) ■pPTR 1976 ■pFR 10 ^ ^ 'PFTR 
(4) ^ q|e«(ij^ q>KMlYVH ([.i'll'd 

cmmIci'YI 80 viRi^in 't>4-qiO'}V '4 

«w4«i^oF hr 31RT HR fent't, na<v^SKi HRtft 

t ; 

1. qr=Kfll^ tbimlYw SlFP^feHTfR., 

■=5[5^ (If.IJ. )-176201 

1 HrarftrsHnrift^ a^lfenrlR., 

400/220 HR H<R1, 

>+>4^1414, U HPf-lO, 

125050 

3. 4>UH>Y? R Hfy TfeHT %, 

245 

Ht.arl. 

^-690506 

4. ^TR $^4^pF4iJiR 4>K'llYvH fR., 

7,Hte, fRHTPHRFft, 

tHHHlH-500052 

5. ■#c[R TO RTR 

3TO FIR TO#RH 1r., 

Hte, IrHHTO#, 

klNK-500052 

[^11017/1/2007-%^] 

aroint ^IHI, 3TO 

MINISTRY OF POWER 
New Delhi, the 23rd August, 2007 

S.0.2523.—In pursuance of Sub Rule (4) of Rule 10 
of the Official Language (use for official purposes of the 
union) Rules, 1976 the Central Government hereby notifies 
the following offices under the administrative control of 
Powergrid Corporation of India Ltd., Gurgaon and Rural 
Electrification Corporation, New Delhi, the staff whereof 
have acquired 80 % working knowledge of Hindi :— 

1. Powergrid Corporation of India Ltd., 

Powergrid Colony, Bodh, 

Bodh, Nurpur (HP))-176201. 


Z Powergrid Corporation of India Ltd., 

400/220 KV Sub-Station, Village Matana, 

Fatehabad, Hisar Road, NH-10, 

Distt. Fatehabad (Haryana')-125050. 

3. Powergfid Corporation of India Ltd., 

Kayamkulam GIS 245 KV Station, 

Choolatheruvu Post Kayamkulam, 

Alappuzha Distt. Kerala-690506. 

4. Rural Electrification Corporation Ltd., 

NH-7, NPA Post, Shivrampally, 

Hyderabad-500052. 

5. Central Institute for Rural Electrification 
of Rural Electrification Corporation Ltd., 

NPA Post, Shivarampally, 

Hydcrabad-500052. 

[No. 11017/1/2007-Hindi)] 
ASHOK KUMAR KHURANA, Addl. Secy. 

%FRt, 30 SFTRI, 2007 

■5^.311. 2524.—^^R7TO,TtTORT (RH^RIRHIIh 
3R%Rf^lRTi3RbT) 1976 ^1 wT 10^ iqPlHM 4 ^ 
RFftfH TORH ^ 37% PiMplRad 

TOlfRHf HTI, 80 irfrlTra % aTfHHT HH 

HR TIRT HR IrHI 37fH^f4d HRrft ^ :— 

1. HR%H U<ldtH 3T3RI TOTSR, 3RRI I 

2 TOfiH "STOH R^^, ^IRHIHR, HH R5R, ^dl4l< I 

3. toSh ^Odrct R^^, rIto WT5R, R%TR I 

4. TOfl4 ^OdrH R^RR, HlfWH) HHRSR, HlfTO I 

5. TOfiH ^Odrct R^^, HT>Tg7 HHRSR, HR^C I 

6. TOfiH "STOH R^^, WT5R, I 

7. HRcftH ■giratH R^^, 3TO^TO TORR, 3TOHTO I 

8. HRcflH R^R, RFTO RgR, 37RWH, RlsRF I 

9. HRdtn jpuatH r4hR, RRPRF •shhsR-'SIHH, R^H3> I 

10. HRdlH'JHcRHR^SJR, 

RteRF 

11. RTTcftH ■^RHcH RHfRR, TORSR-'^hIh, 

IrHTOHR ’fe, dtelH* I 

12. TO^H ■JHHtH RtfOT, HjRy TOTSR, HTHFfl iR^, 
TOiy I 

13. TOftn "gTOH R^^, TOT5R T^rIhR 

•>te,?RTOlK I 

14. TOltH •JCRrH R^OT, TOTSR rIRHSC, RFR HTO 
30, T^^HRl HHT RfH7, rIrH^^ I 

15. HRHIh ■JHHtH 7%^, TOfSR R%HI, HftRT RFR 
% HTR, R3 R%HI 1 

16 TOfiH ■JTOH R^^, HHRSR Rmt, R% R«Rt HT^ 
■^%R, TOTI I 
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17. 

18 . HRtik'gTrcRq ^SFT, ?ncR^i 

[4 1-1/2007-lf^] 

niff'll fe'tlii'il, (Tl. ^.) 

MINICTRY OF CULTURE 
New Delhi, the 30th August, 2007 

S.0.2524.—In pursuance of Sub-rule (4) of the Rule 
10 of the Official Languages (use for official purpose of the 
Union) Rules, 1976 the Central Government hereby notifies 
the following offices under the Ministry of Culture wherein 
more than 80 % staff have acquired working knowledge of 
Hindi 

1. Archaeological Survey of India, Ajanta Sub-circle, 
Ajanta. 

2 Archaeological Survey of India, Daulatabad Sub¬ 
circle, Daulatabad. 

3. Archaeological Survey of India, Lonar Sub-circle, 
Lonar. 

4. Archaeological Survey of India, Nasik Sub-circle 
Nasik. 

5. Archaeological Survey of India, Nagpur Sub-circle, 
Nagpur. 

6. Archaeological Survey of India, Chandrapur Sub- 
circlc, Chandrapur. 

7. Archaeological Survey of India, Ahmednagar Sub¬ 
circle, Ahmedanagar. 

8. Archaeological Survey of India, Lucknow circle, 
Aliganj, Lucknow. 

9. Archaeological Survey of India, Lucknow Sub-circle- 

I, Lucknow. 

10. Archaeological Survey of India, Lucknow Sub-circle- 

II, Residency, Lucknow. 

11. Archaeological Survey of India, Lucknow Sub-circle- 

III, Sikanderbag Gate, Lucknow. 

12. Archaeological Survey of India, Kanpur Sub-circle, 
Kachhari cemetery, Kanpur. 

13. Archaeological Survey of India, Allahabad Sub-circle, 
Khusrobag Gate, Allahabad. 

14. Archaeological Survey of India, Lalitpur Sub-circle, 
House No. 30, Mauthana New Jain Temple, Lalitpur. 

15. Archaeological Survey of India, Mahoba Sub-circle, 
Near Kirat Sagar Church, Rath Road, Mahoba. 

16. Archaeological Survey of India, Jhansi Sub-circle, 
Rani Lakshmi Bai Palace, Jhansi. 

17. Archaeological Survey of India, Faizabad Sub-circle, 
Faizabad. 

18. Archaeological Survey of India, Shravasti Sub-circle, 
Sahet, Shravasti. 

[No.l-L2007-Hindi] 
MOHINl HINGORANI, Director (OL) 


M 27 3TIIM, 2007 

^.arr. 2525 .1^^) 

1957 (1957 ^ 20) 

t) ^ <iRt 9 ^ (i) ^ 

’IRcT ttethK ^ ^ 

an. 3822 cIRte 19 ftldHL 2006 aft qRcl ^ Tiam, ^ 11, 
3, (ii) 23 2006 wf^ i d 

nft «ft, arfsRj;^ ^ ^fjRi ’jftni 

’jfNf (1^' tjprqf ^ TTZjj 

t) nr ^ nr ^ 3ir«RjR, ^ aftqfwr ^ vri 10 nft 
,( 1) ^ -g^ anrnf^ 

^ '4' TRibK ^ ntr f : 

nji n? wtJH ^ nm t % 

nm'l^),'^1^trft n>i,aft rjcJiK 

aigwR ^ 

; 

am; aj^, Rm?R, ^ nft vrt 11 nft 

(1) SRI RSn VlRklfti' nn IRftn nRft m, ns 
^ f gftnf '3^ gfRjft' ■if 51 ^ m 3 r ■qr 
^ R*ft arRmiR, 23 fRdWR, 2006 ^ ' 4^ RmrR •ft' 
fR 3mjR ^ mft nft naipr, IdHRiHsid aftr 

^ artfh mft •3SRT nvRRft ftf it an^, 

1. 3^ 3 ^ aiftilwi ^ 3Rfttijf ^ 3 t#t 

W ai^tnfm RfimR, aqrsi, aftr •^ # ■q^' nft 

Tpr ^ ^ ^ 

; 

2 3qn gnqftt SRI ■?Rf ( 1 ) ^ STtftq, nft 

'miftf ^ ara^iRar ^ 3RftaR eft 
aifq^RVT ^ nan ant^n afft ■ftft f«p?ft airfV^Rni 
alk arflRRni'qft^^gpmi^'f^'Pig^t^Tni oqfq^riff 
^ -Rn'R -ft 3WI -RRl ^ Timnft nJWRft Cf?q 
ark ^ ^ 3 ^ gfftftli -ft -qj - 3 ^ tr 
aifVnnft ^ %l('m 33^ -ft ^ fqfqqr 

arft#' afnfs qft qRq 3WI, 'Rftt 'stR ft) 333 

■RRIR) afRftt aff3 

3. 333 aft^ftq tirtr m 3?i^ RsqrfRf 

3ft, ■ftft ■^Rft arm ^ ftftq ftf, # 333 gfftftf ■ft '3T3n 

3TIR 31^ -fft^ ^ 31^ g3t33 3rfq33ft' ^ qft 'ft, 
TR3nT '31 3??^ RSqiM SRI '31 33^ f33^ 
■f3>^' 'MftqiftqT ^ ftftq 'ft' 3333331 ft), 

4. '333 TR3»R) 3333) 3ft, aft^S)3 R13>K '’[ft 3igft)S3 

gfftft)' 3ft7'333 gfft3)''ft''3T33'qT 3ftq3IR)'3ft 

3F3 qft 3 ) 3^3 qft ^[rft ; 

5. 333 3>Rft), •ftft allr 3I3f 3)1, aft 

■?R3IR SRI arq 3lft) 333^331 ft) 333 ’jfft ^ f qfi pg 
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(Hi ^ ^ 3lfV^ 

’ j_ 

[■'rn. '?i.-43015/15/2004/'ft.3n^3115.s®r!j.] 

T!T1. 31^ 

ministry of coal 
ORDER 

New Delhi, the 27th August, 2007 

S O 2525 .—Whereas on the publication of the 
notification of the Government of India in the M‘»»str^^ 
Coal, number S.O. 3822 dated the 19th September 2W6 
nublished in the Gazette of India, Part II, Section 3, Sub 
Lction (ii), dated the 23rd September, 2006 issued under 
SS secbon (1) section 9 of the CoaJ Bearing Areas 
rAcauisition and Development) Act» 1957 ( , • u* 

(hereinafter referred to as the said Act), the lands and ri^ts 
in or over the lands, described in the Schedule appended 
to the said notification (hereinafter referred to as the said 
SLds) vested absolutely in the Central «^ver™nent free 
from all encumbrances under Sub-section (1) of Section 10 
of the said Act: 

And, whereas the Central Government is satisfied 
that the Western Coalfields Limited, Nagpur (hereinafter 
referred to as the Government Company), . 

comply with such terms and conditions as the Central 
Government thinks fit to impose in this behalt; 

Now, therefore, in exercise of the powers conferre 

by Sursecfion(l)ofSectionllofthesaidAc^ 

(ivemment hereby directs that the said ^ 
in or over the said lands, so vested, shall with effect froin 
the 23rd September, 2006 instead 

in the Central Government, vest in the said Company, 
subject to the following terms and conditions, namely . 

1 The said Government Company shall reimburse to 

■ the Central Government all payments made in respect 

of compensation, interest, damages and the like as 
determined under the provisions of the said Act, 

2 A tribunal shall be constituted for 

determining the amounts payable to the 
Government by the Government Company under 
condition (1) and all expenditure incurred in 
connection with any such tribunal persons 
appointed to assist the tribunal shall be borne by the 
said Government Company and ^ 

expenditure incurred in respect of all legal 
proceedings like appeals, etc., for or in connection 
with the right, in or over the said lands, so vesting, 
shall also be borne by the said Government Company, 

3 The said Government Company shall indemnify the 

Central Government or its officials against any other 
expenditure that may be necessary 
with any proceedings by or against the Central 
Government or its officials, regarding the aforesaid 
rights in or over the said lands so vested, 

4 The said Government Company shall have no power 

■ to transfer the said °iXu[ ht 

lands so vested to any other person without the 
previous approval of the Central Government; and 


5 The said Government Company shall abide by such 
TrS and conditions as may be y ven o, in.^ 

“ySeCenlraiGoverni»=ntfo,parti<»iara,easoflhe 

said land, as and when necessary. 

[F.No.43015/i5/2004-PRIW] 

M. SHAHABUDEEN, Under Secy. 
^1^,31 snrei. 2007 

(i) _ 

(gt) 3, (it) ^ ^ 

^ ^ “l8-qrd,2005”-^Wt^“26''ir^, 2005 

(Ts) ^ ^ 

(iii) 

"45/1-45/2 45/2 45/3 45/4-45/5 45/6 45/7 
"45/1 -45/2- 45/3-45/4 45/5 

45/6-45/7" I 

[■qn. ■R 43015/l/2005-^3m3H| S^ 

1^. 31^ 

CCfftRHjXNDUM 
New Delhi, the 31st August, 2007 
s 0.2526 .—In exercise of the powere J 

(1) of Seciion 7 f 

0) in theopeningparagraph of the said 
for the words and figures “sub-section (n) dated the I8«h 
March 2005” , the words and the figures “sub-sec ion ( ) 
dated the 26th March, 2005” shall be substituted; 

^'"fothetlading above the t able, the words 

^ ‘All Rights”, the words “Mining Rights , shall 

be substituted; 

(b) below the table, for the figures woMs 354- 
904 hectares” the figures and words 
acres” shall be substituted. 

[F. No. 43015/1/2005/PRIW] 
M. SHAHABUDEEN, Under Secy. 


362SGI/07—2 
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^ OmIMI^ TT^FRI 

■=1^%^, 13 3n7^, 2007 

1947 (1947 

^ ^3iw%jrr3 ^ ^ ^ 

^ 3TO7R, 

37/1996)^ Renfro 

^ t ^ ^ ^ 13-8-2007 ^ 3TTO ^3iT 81T I 

ru ''^-12012/144/1995-Sllf3?n:(^-I)] 
3T1R arf^ig^Tt 

ministry of labour and employment 

New Delhi, the 13th August, 2007 

. ^;9* 2527.—In pursuance of Section 17 of th^ 

Industrial Disputes Act. 1947 (14 of 1947) the Central 

'he Award (Lf No 

iSrf fn thlT?^hown In the 
Annexure m the Industrial Dispute between the 

rnanagement of State Bank of Indore and their workmen 

ive by the Central Government on 13-8-2007. 

[No. L-12012/144/1995-IR (B-I)] 

AJAY KUMAR, Desk Officer 

TsyKtifilichm, 

^ 3Tlf. tt, 37/96 

^ t ^ TmjK, m TT^, ^ ^ gji 3TI^ 
l^vT 120I2/144/95-3Tlf.3TR.(^) -^^24-9-96 

TO ^ ^ * 

m Tfe, I . 

^RHT 

5, ’4!fiq-ci fdqi« I 

15/15, ^^ , . 

yiiR^ifr 

^ 'ftnn TRtm ■^rqf, aTR.Rg.-^.i^. 


RtSPEf^T 

Rl«lf^ 3 TIt^ ; 
3T51T8ff ^ 3TR 3^ 


^1=6 3T^ ; 27-7-07 

1. m TfTO, ^ ?Rf m TO 

Whether the action of the management of State Bank 
of Indore is justified in not paying full scale and the 
benefits to Shri Ramu (Workman) a regular employee 

? n®s7l^'^f biparlite settlement w.if. 

1 -if-87 . If not, to what relief the workman is entitled 
and from what date?” 


_ [Part I I—Sk. 3(ii)] 

^ ^ 11 ^ rjtn 7M 5.30 ^ 8.00 rl^ I^RfiRT ^ ^ ^ 

^ 250 ^ Rlft^rfil^ TUfe^ 

^ ^ wm ^ 313W ^ 

7^2 ^ 3T3^IR ^ 

r-.,. "7^ ^ ^ ^ 

Sr ^ *-**-87 ^ 3fM 

^ 3tfVct>Kl t ^ [ 

^ ^ ^ ^ 3R3rT %7Tr 4^ 

19_ 10 ^ ^ ^ ^ ^ 

rzi 12 ^ ^^ ^ ‘ ^ ^ ^ ^ ^ 

^ iNrTrf^ 44/92 

r£rlSl' 

1-1-94 1^ 1/2 I 

S A ri^ ^ ^ ^ 

3T^:, 

y?T RT vip;^-^ I lij) ^ ^ ^ ^ 

^ ^ ^^ ^ ^ ^ ^ 

Ijir ^ t I 3Fq ^ 

^ 73IR31 ^ ;5n^ ^ 3n*f;„ 3^ ^ ^ ^ I 

5. «ITO^*^7n?TOTW>lTOm^^OTNB^ 

^ SM * „ Jrti ^ TO,^ 

troi«(%=5 ^ ....j 

” *w ^ wl ^ TORT ^ 

F 3jR «Ch<U( if 3^ t;j^ I 

6. gfn ijTJff ^ 


1 
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3RT ■gfgtlTTi ^ ^ ^'t, 'Simf 31^ 

^«Fff I sJk^in^T^ 

3TI^ ^ ^ ^ ^ TTI*!? ^ 

Tr?^I W<T '=T^’ ^ I 31^;, «<*<'’! «<•'»>K SRI 

'T^ t fiR ■5IRn i :- 

^ 3lf»P ^ SRI 3lf^ 

^ 3RT Bi«i yii^ldi ^ gefsi 18 

ai^m fmi* 1-11-87 ■=1^' ^ ■^' t I ssfftrgi 

git^ Ti?cT snRT gJi ■=i^’ 11” 

ifiiRT iigii^ Tmf, ■^gRiiwtTi 
13 3RR<I, 2007 

■giT.OT. 2528.-3^1^11^ t^RHS 3 iM^, 1947 (1947 
^ 14) -gft ?IRT 17 SI^SITn 3119’ 

ffegi ^ 'sra'tRfji ■?i«i;s rH^NdiT ^ '^, 

■^' 3l i a)Pl4> 3ll^jini4> srfqgiT^, 

'Wsqi 77/92) ^ y«hlf!illd ^Rtft t, ^ 
■^Rgnr^ 13-8-2007 git suRiian «ii i 

[U 13:57-12012/108/1992-311^. 3lR ^-I] 
3T3R ^ITR,3tfligiRt 
New Delhi, the 13th August, 2007 

S.O. 2528.—In pursuance of Section 17 of the 
Industrial Dispute Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Reference No. 
77/1992) of Industrial Tribunal, Chennai as shown in the 
annexure in the industrial dispute between the management 
State Bank of India and their workmen, received by the 
Central Government on 13-08-2007. 

[No. L-12012/108/t992-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE INDUSTRIAL TRIBUNAL, 
TAMIL NADU, CHENNAI-600104 

Thursday, the 19th day of July, 2007 

PRESENT: 

THIRU M. VENUGOPAL, B.A. M.L., Presiding 
Officer/Industrial Tribunal,. Tamil Nadu, Chennai-104 

Industrial Dispute No. 77 of 1992 

(In the matter of dispute for adjudication under Sec. 
10( 1) (d) of the Industrial Disputes Act, 1947 between the 
Workman and the Management of State Bank of India, 
Madras-600001). 

MTWEEN 

The Workman 
Shri K. Ibrahim, 

No. 66, State Bank Colony Extension, 

Nanganaliur, Madras-6000 61. 


The Chief General Manager, 

State Bank of India, 

Local Head Office, 

2r,BalajiSalai, 

Madras-600001. 

Reference : Order No. L-12012/108/92-IR-B-III, dated 
7-9-1992, Ministry of Labour, Govt, of India, New Delhi. 

This Industrial Dispute coming up for final hearing 
on Monday, the 9th day of July, 2007, upon hearing the 
agruments of Thiru K. V. Ananthakrishnan, Advocate 
appearing for the Petitioner and Thiru S. Ravindran, 
Advocate appearing for M/s. T. S. Gopalan & Co. for the 
management and upon perusing the all other connected 
material papers on record and this dispute having stood 
over till this day for consideration this Tribunal made the 
following;— 

AWARD 

The Govt, of India have referred the following issue 
for adjudication by this Tribunal: 

“Whether the management of State Bank of India is 

justifed in dismissing Shri K. Ibrahim with effect from 

14-3-1990 ? If not, to what relief is the workman 

entitled to T' 

2. The averments of the Claim Statement filed by the 
Claimant are as follows; 

The claimant Thiru K. Ibrahim was appointed as a 
Messenger in the Respondent bank in the year 1971. Due 
to his sheer sincerity and discharge of his duties diligently 
to the utmost sastisfaction of his superiors in the test 
conducted for promotion he was selected and promoted to 
the post of cashier in the year 1982 and was posted in the 
Guindy branch. The claimant was confirmed in the said 
post as a permanant employee. The claimant has put in 19 
years of unblemished record of service without any lapse 
or irregularities with the respondent bank. The respodnent 
among other places is having an extension counter at 
Hindustan Teleprinters, Guindy of Officers’ Training 
School (OTS) at St. Thomas Mount. From the Guindy 
branch one officer, one clerk, one cashier and one sub staff 
used to be deputed in rotation to work at the extension 
counter on alternate days and the working hours is between 
11.00 A.M. to 2.30 p.m. The claimant was deputed as Cashier 
to the extension counter and was discharging his duties. 

3. While so, the caimant was shocked to receive a 
Suspension oRder dtd. 19-3-88 from the disciplinary 
authority (Dy. General Manager) that the claimant was 
placed under Suspension pending enquiry into certain 
alleged acts of misconnduct reported to have been 
committed by him by missappropring the moneys paid by 
few individuals for effecting mail transfer, while the claimant 
was working as a Cashier at the Officers Training School 
extension counter attached to Guindy branch. This was 
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followed by a Charge sheet dt, 9-4-1988. The claimant by 
his reply dt. 16-3-88 denied all the charges levelled against 
him and stated that on perusal all the charges levelled 
against him and stated that on perusal of the relative 
challans it is found that the challans did not bear his initials 
and he was not aware how the alleged instances quoted in 
the Charge sheet has happend. The Respondent gave 
another charge sheert dt. 14-5-88 alleging misappropriation 
of an amount paid by one of the constituents. The claimant 
submitted his explanation dt. 23-5-88 reiterating the earlier 
stand and totally denied all the charges of acts of omissions 
and is approporiation alleged against him. The respondent 
appointed Mr. W. S. Jayapal as the enquiry officer to 
conduct the domestic enquiry. The claimant on the first 
sitting of the domestic enquiry conducted on 22-8-88 
represented to the enquiry officer that the charges being 
of grievous and complicated nature, based on the report of 
the handwriting expert, the claimant being a sub staff 
promotee was not in a position to effectively defend the 
charges levelled against him. Therefore, the claimant sought 
permission to have a lawyer to defend his in the enquiry 
proceedings. The enquiry officer refused him request and 
insisted the claimant to appear in the enquiry proceedings. 
Therefore, the claimant was left with no other alternative 
except to attend the enquiry, undefended and victually 
remained a slient spectator without participating in the 
enquiry or cross-examining the witnesses. After, having 
conducted a farce enquiry, the enquiry officer found the 
claimant guilty of all the charges levelled against him. 

4. Against the findings of the enquiry officer, the 
claimant gave a written submission dt. 8-9-1989. The 
disciplinary authority by his letter dt. 2-12-88 concured 
with the findings of the enquiry officer, and proposed the 
punishment of dismissal without notice and at the 
claimant’s request gave a personnel hearing on 22-1-90. 
The claimant gave a written submission reiterating his earlier 
stand denying all the charges levelled against him. The 
disciplinary authority by an order dt. 14-1-90 dismissed the 
claimant from service. Against the order of dismissal the 
claimant preferred an appeal on 2-5-90 to the appellate 
authority. The appellate authority by an order dtd. 26-9-9Q 
concurred with the findings of the disciplinary authority 
and dismissed the claimant’s appeal. Against the said 
order, the claimant has raised the present industrial dispute 
and the same has been referred to this Tribunal for 
adjudication. At the time of dismissal the claimant was 
drawing a salary of Rs. 2700. The claimant is challenging 
the order of dismissal dt. 14-3-90 and confirmed by the 
appellate authority on 26-9-90 for the following among other 
grounds: (a) The domestic enquiry conducted does not 
prove the guilty of the claimant since the evidence recorded 
and exhibits marked do not prove the charages leavelled 
against the claimant, (b) The domestic enquiry was 
conducted against all the principles of natural justice and 
vitiated and therefore liable to be set aside, (c) The 


authorities failed to consider the practice in vugue at the 
extension counter of the Officers Training School of the 
respondent that the working hours at the Officers training 
School is 11.00 A.M. to 2.30. P.M. The Cashier viz. the 
delinquent employee used to avail a 10 minutes for his 
lunch in between 1.30 p.m. to 2.30 p.m. During the said 
period the counter was left in the custody of Mr. J. 
Samodaran the then Officer-in-charge of the extension 
counter. Even during the time when the claimant attend his 
nature call the counter used to be under the control of the 
said offier. (d) The claimant was several times requested 
and used by other staff of the branch and sometimes by 
higher officials to go to the military canteen stores to get 
the articles available at reduced prices, using claimants 
familiarity with them and his knowledge of speaking Hindi. 
On all such occasions the counter was operated by the 
Officer-incharge. So also, on such occasions, payments 
were made by Officer-incharge.. Subsequently with the 
information furnished by Offier-in-charge the scroll would 
be filled up by the claimant. Therefore, the claimant denies 
that he at any point of time received the amounts from the 
person as alleged in the Charge Sheet and misappropriated 
the same, after intentionally omitting to put through the 
transaction in the cash scroll of the bank.(e) Since the 
charge sheet issued by the Respondent /pre-determined 
the guilty of the claimant it exposes the punitive mind of 
the respondent and is a basic defect. Therefore, the charge 
sheet is vitiated and void as held in AIR 1954 Bom 35 and 
1969 Lie 735 .(F) The respondent having failed to keep an 
open mind against the charges levelled, the fundamental 
principles of natural justice is violated as held in 1974 2 
SLR 466. (g) The charge sheet did. 9-4-88 and 14-5-88 
issued to the claimant did not reveal and disclose the 
materials on which the respondent proposed to reply in 
the domestic enquiry nor did they contain list of documents 
relied upon and witnesses proposed to be examined. In the 
absence of these, die claimant was not able to defend himself 
and prove his innocense. This is against the principles of 
natural justice as reported in 1960IILLJ 228; 1970IILU1 
(SC), (h) The appellate authority who received the claimant’s 
appeal in his office on 4/5th May 1990 should have 
disposed of the appeal within 60 days from the date of 
receipt of appeal which is mandatory as per para 19.14 of 
the First Bipartite Settlement and should have also given a 
personnel hearing within 30 days. The appellate authority 
passed the order after 120 days. Hance the order of dismissal 
is invalid and is to be set aside and reinstement has to be 
ordered, (i) The signature of the claimant alone was sent to 
the handwriting expert for examination. Since various 
officers and other staff were present in the counter to 
discharge the duties in the absence of the claimant at the 
relevant time, all the signatures must have been sent to the 
handwriting expert. Having failed to do so, the respondent 
was pre-determined the issue and hence the entire enquiry 
proceedings is vitiated and the report of the handwriting 
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In order to appreciate the issue which would arise 


expert cannot be proper without the comparision of the 
other signatures. PEX 2 to PEX 6 do not tally with the 
initiales appearing in PEX 7 to PEX 20. (j) the disciphnory 
autherority’s failure to furnish evidence on which the 
charges were based, documents relied upon and witnesses 
to be examined amounted to non-compliance not only to 
the mendatory provisions of the bipartite settlement but 
also the fundamental principles of natural justics as 
reported in 1968ILU 106; 1%311JJ708, AIR 1975 AP794; 
(1970)21 FLR127,1969SCR479,1970nLiJ 1 (SC)(k)None 
of the witnesses viz. Jayaraman (PW. 21) V. Toppo (PW. 4) 
Mohanan pillai (PW 3) and C J. Daniel (PW. 7) who deposed 
at the enquiry stated that they gave the money only to the 
claiamant but only identified the counterfoil. In the absence 
of any positive evidence the conclusion of the enquiry 
officer is biased and vitiated. Since the delinquent employee 
was known to almost all the officials at OTS, it is easy to 
identify the delinquent. (1) The refusal by the enquiry officer 
to grant piermission to engage a lawyer to defined himself 

as per the firstBipartite Settlement underpara. 19.12(a)(ii) 

deprived the claimant of a fair opportunity to defend himself 
as the claimant was unable to understand the highly 
technical and complicated report/evidence of the 
handwriting expert engaged by the respondent and also to 
cross examine him. The denial vitiates the entire enquiry 
proceedings as reported in 19721IXJ 465,1968 2 All ER 
595; 1984ILU471; 1983 ILU 1 (SC), 1984IILU 121 
(Bomb). The refuseal was arbitrrary and capricious exercise 
of discretion as reported in 1%3 II LU 296(SC). (m) Both, 
the disciplinary authority and the appellate authority, did 
not take into consideration the past unblemsed record of 
services of 19 years of the claimant. This fact is evident 
from the absence of any reference to the past record in 
their respective orders. TheSastry Award in para 521 (10) 
read with Desai Award in para. 18.28 laid down that in 
awarding punishment by way of disciplinary action, the 
authority concerned shall take into consideration the 
gravity, the previous records if any, of the employee and 
any other aggravating or extenuating circumstrances that 
may exist. Under the award, consideration of past record is 
a mandatory obligation cast on the respondent as reported 
in 19541 lU 281. If the mandatory provision is not followed 
then the order of dismissal is liable to be set aside as per 
decisions reported in AIR 1954 Mad 51; 1973 II LU 58, 
1958 KR 358. The punishment was thus imposed at their 
pleasure and hence it is abnoxious to natural justice. 

5. The claimant denied all the charges and the charges 
are not proved at the domestic enquiry conducted for the 
said purpose, apart from the fact that the enquiry is vitiated 
by illegility and hit by principles of natural justice. 

The claimant reserve his rights to file additional claim 
statement if necessary. It is therefore prayed that this 
Tribunal may be pleased to pass an award setting aside the 
dismissal order dt. 14-3-90 and reinstate the claimant with 
full backwages with attendant benefits and render justice. 

6. The averments of the Counter statement filed by 
the Respondent are as follows : 


for consideration in the dispute, it is necessary to set out 
how a Cashier functions in a Branch. The job of a Cashier, 
among other duties is to receive cash which is tendered 
along with remittance challan, affix ‘Cash received’ Stamp, 
inital the challan and return the counterfoil of the challan 
duly signed to the person who tenders the cash and the 
remittance challan. As soon as cash is received, he has to 
make an entry in the Cashier’s Scroll for the day serially 
numbered, mentioning the name of the remitter and the 
amounttemitted. He is also required to mentioned the Serial 
No. in the challan so that at the end of the day, he will 
profierly account for all the remittances recorded in the 
scroll. The Cashier is seated inside the wire me a shed 
cabin and no one can enter the Cashier s cabin. 

7. The Guindy Branch of the Respondent Bank 
opened an Extension Counter in the Defence Officers’ 
Training School at St. Thomas Mount. The said Extension 
Counter was used to work on Mondays, Wednesdays and 
Fridays between 12 Noon and 2 P.M. The staff from the 
Guindy Branch were used to be deputed to the Extension 
Counter for attending to the transactions. When once the 
transactions were over, the staff used to return to the 
Branch and account for the transactions of the day. The 
petitioner was working as a Cashier in the Guindy branch 
of the Respondent bank and he also used to go to the 
Extension counter at the Defence Officers Training School 
at St. Thomas Mount. 

8. On 26-10-1987 one R. Jayaraman remitted a sum 
of Rs. 3(X)0/- at the Officers Training School Extension 
Counter for the credit of his Savings Bank Account at the 
Respondent’s branch, at Kpvilpatti. When the said 
Jayaraman visited Kovilpatti, he came to know that the 
amount had not been credited as the same was not received 
at the Kovilpatti branch. The said Jayaraman made a 
complaint to the Respondent. There were similar complaints 
about certain other remittances made at the Officers 
Training School Extension Counter. When these complaints 
were looked into, it was found that the counterfoils of the 
relevant remittance challans were initialled by the petitioner 
and he was the Cashier in the Officers Training School 
Extension Counter on the relevant dates when the 
remittances in question were made. 

9. On 9-4-1988 a Charge Sheet was issued to the 
petitioner charging him with the misconduct that in respect 
of four transactions between 26-10-87 and 3-2-88 thou^ the 
petitioner had received the cash and acknowledged it in the 
counterfoil of the remittance challan, he intentionally omitted 
to put the transactions through the Cash scroll, failed to 
account for the same in the books of accounts of the branch 
and misappropriated the amount. Subsequently it also came 
to the knowledge of the Respondent that on 
4-11-87, when the petitioner was working as Cashier in the 
Officers Training School Extension Counter, St. Thomas 
Mount, he had received a sum of Rs. 1800 from one 
Shubukaran along with the relative voucher for effecting a 
mail transfer and for which he had issued the counterfoil but 
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he intentionally omitted to put the transaction through the 
cash scroll for the day and failed to account for the sum of 

1800 in the books of accounts of the Bank 
and mi^sappropriated the amount. This charge was 
framed by the Charge sheet dated 14-5-88. Rir the two charge 
23^1^98^^ petitioner gave his explanation on 16-4-88 and 

u !" respect of the 5 transactions 

covered by the two charge sheets dtd. 9-4-88 and 14-5-88, 
on - -*88 the Respondent referred the disputed documents 
along with the specimen handwriting of the petitioner to 

Sn f Department, Madras. 

On I -6-88 the State Forensic Science Department gave its 
report opining that the Cashier’s Scroll was in the 
handwriting of the petitioner and that the initials in the 
vouchers were also that of the petitioner. 

II. "Die Petitioner was asked to appear for a domestic 
enquiry and it was held on 22-8-88,29-8-88 and 12-9-88. In 
^ enquiry, M. Kasi, Scientific Assistant, Forensic Science 
partrnent was examined. Apart from the handwriting 
Expert Thiru Jayaraman, U. Thoppu, Mohanan Pillai, C. J. 
K. Haul, other witnesses who were connected with the 
transactions were examined. The Enquiry Officer gave his 
mdings on 16-11 -1989 holding that the petitioner guilty of 

nn received 

^ 189 the petitioner was furnished with 
a topy of the findings of the Enquiry Officer, a punishment 
of dismissal was proposed and he was asked to appear for 
personal hearing on 19-12-89. The personal hearing took 
place on 22-1 -80. When the petitioner said that he Luld 
make his representation m writing. After considering all 
the relevant papers, on 14-3-90, the Disciplinary Authority 
passed orders dismissing the petitioner from service. 
Against the order of dismissal dated 14-3-90, the petitioner 
preferred an appeal dated 2-5-90 to the General Manager 
Operations, The petitioner was given a personal hearing in 
the appeal. On 26-9-90, the appeal preferred by the petitioner 
was dismissed and the order of dismissal was confirmed. 

.K that the petitioner had acquiesced 

lea? 1 Sf r re the latter part of the 

year 991 he raised a dispute. The dispute was taken up for 

conciliation and on failure of conciliation, the present order 
of reference has been made. The averments in paras 3 to 5 
ot the Claim Statement are all matters of record and therefore 
do not require to be controverted. 

13. With regard to para. 6 of the Claim Statement, it 

IS submitted that it is not the practice of the Respondent 
ank to permit the charge sheeted employees to engage a 
lawyer in the dome/itic enquiry. Similarly, the Bank does 
not appoint a legally trained person as a Presenting Officer, 
Hence the petitioner was not entitled to bring a Tawycr to 
defend him in the enquiry. However, the charge sheeted 
employee was entitled to be defended by a co-employee or 
y a representative of a registered trade union. The 
petitioner, forrea.sons best known to him, defended himself 
and did not avail (he services of either a union 
repre.senta(ive nor a co-cmployce. As regards para. 8 of 
t e claim statement, it is submitted that none of the 


grounds urged by him calls for interference of the order of 
dismissal by this Forum. With regard to para 8(a), it is 
submitted that the material placed before the Enquiry Officer 
has clearly established the misconduct. The Respondent 
denies the allegation that the enquiry was vitiated or that 
there was any violation of principles of natural justice. 

14. With regard to grounds (c) and (d) in para. 8 of 
the claim statement, it is submitted that it was the petitioner 
who acted as a Cashier at the Officers Training School 

Extension Counteron 26-10-1987,4-11-87, 11 - 1 1-87,3-2-88 

and 5-3-88 and he signed the relevant counterfoils for the 
non-accounted remittances, that it was he who maintained 
the scroll on the relevant dates and as such he was liable to 
account for the same. The allegations made by the petitioner 
would not absolve him of his liability or exonerate him in 
his complicity with the transactions. 

15. The Respondent denies the allegation in paras 

8(e) and (f) of the claim statement that the charge sheet 
was issued with a predetermined about the guilt of the 
petitioner. With regard to the ground in para 8 (g) of the 
Claim Statement, the Respondent submits that the petitioner 
was given due opportunity to vindicate his stand and 
defend the charges. With regard to the ground in para 8 (h) 
of the Claim statement, it is submitted that time limit for the 
disposal of the appeal was only directory and not 
mendatory. The alleged grievance of the petitioner would 
not vitiate the order of dismissal. 

16 . With regard to pound 8 (i)ofthe Claim Statement, 

It IS submitted that it a is the petitioner was the Cashier 
must have initialled the counterfoils, when the petitioner 
disputed the initials and the writing on the scroll, the only 
question was whether the writings on the instrument were 
that of the petitioner and therefore the disputed documents 
with the admitted specimen of the petitioner’s handwriting 
were referred to the Handwriting Expert. Therefore 
submission of the petitioner that the writings of other 
persons could have also been referred for comparison 
cannot be accepted. 

17. With regard to the ground in para 8(k), the 
examination of the witnesses was primarily to prove the 
counterfoil and their testimony was entitled to due credence. 
They had also indentified the petitioner as the one having 
received the remittances. 

18. With regard to ground in Para 8 (1) of the claim 
statement, it is submitted that denial of assistance of a 
lawyer would not invalidate the enquiry. With regard to 
ground in Para 8 (m) of the claim statement, it is submitted 
that having regard the gravity of the charges proved, little 
would turn on the past record of service. The past record 
will have relevance only when the charges proved, by 
themselves would not merit the extreme punishment. In the 
instant case, the punishment of dismissal cannot be said 
to be disproportionate to the charges proved. It is not 
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correct to state tfiat the Punishing Authority did not take 
into consideration the past record of service of the 
petitioner. 

19. It is submitted that the conduct of the petitioner 
has imparted the confidence of the Respondent to repose 
on the petitioner. The petitioner should not be granted any 
relief much less the relief of reinstatement. It is therefore 
prayed that this Tribunal may be pleased to pass an award 
upholding the dismissal of the petitioner and rejecting his 
claim. 

20. On the side of petitioner. Exhibits W I to W83 
were marked. On the side of Respondent/Management, 
Exs. M. 1 and M2 were marked. No oral evidence was 
adduced on both sides. 

21. The point that raised for consideration is 

“Whether the management of St^te Bank of India is 
justified in dismissing Shri K. Abrahim with effect 
from 14-3'90? If not, to what relief is the workman 
entitled to?“. 

22. At the outset, it is to be mentioned that this 
Tribunal on the Preliminary issue whether the Domestic 
enquiry was fair and proper, has held on 17-3-97 that the 
Enquiry findings were vitiated, since the findings of the 
enquiry were given in an ‘Exparte’ enquiry. As against the 
preliminary order passed by this Tribunal on 17-3-97 in 
I.D. No. 77/92, the Respondent/Company has filed W. P. 
No. 15285/97, before the Hon’ble High Court, Madras and 
Hon’ble High Court dismissed the Writ petition on 
4-12-2003 and confirmed the Preliminary order passed by 
this Tribunal. The Respondent/Company filed Writ appeal 
No. 1508/2004 before the Hon’ble High Court and the 
Hon’ble High Court on 10-4-2007 has allowed the Writ 
appeal and not accepted the reasonings that weighed the 
Industrial Tribunal as well as the orders passed in W.P. 
No. 15285/97 dtd. 4-12-2003 and set aside the same with a 
direction to this Tribunal to complete the proceedings in I. 
D. No. 77/92 and passed orders in accordance with law 
within a period of 3 months from the date of receipt of the 
copy of the order after affording opportunity to both parties. 
The Order of the Hon’ble High Court passed in writ Appeal 
No. 1508/2004 dtd. 10-4-2007 was received by this Tribunal 
on 27-4-2007. 

23. On behalf of the petitioner, a memo was filed 
before this Tribunal on 21-5*2007 interalia stating that the 
Central Government amended the Industrial dispute act 
and constituted Central Government Industrial Tribunal- 
cum-Labour Court, Chennai to decide all the disputes 
relating the Central Government organisation, including 
banks and all the cases were transferred to Central 
Government Industrial Tribunal-Cum-Labourt Court, 
Chennai and the Respondent/State Bank of India, being a 
statutory Body and Central Government organisation, now 
the jurisdiction vest with the Central Government Industrial 


Tribunal-Cum-Labour Court, Chennai, and a request was 
made to pass suitable orders in respect of the jurisdiction 
relating to the Respondent/Company. 

24. At this juncture, it is relevant to point out the 
Hon’ble High Court in ROC No. 1360/2000-3 dated : 
17-8-2000 has directed this Tribunal to transfer the cases 
relating to the Central Government references for which no 
hearing was held so far. (As per list furnished by the Govt, 
of India) now pending on the side of this Tribunal to the 
newly formed Central Government Industrial Tribunal-cum- 
Labour Court at Chennai-6. 

25. On 21 -5-2007, this Tribunal directed the parties to 
address arguments relating to the jurisdiction issue along 
with the main case, as one of the issues raised in the dispute 
and posted the matter on 31-5-2007. On 31-5-2007, the 
parties have not addressed the arguments on the 
jurisdiction aspect since it was brought to their Counsel’s 
notice about the High Court’s ROC No. 1360/2000-03 dtd. 
17-8-2000 wherein this Tribunal was directed to transfer 
Central Government reference cases for which no hearing 
was held so fax to the newly formed Central Government 
Industrial Tribunal, Chennai-6. 

26. POINT : The learned counsel for the Petitioner 
submits that the Petitioner Claimant was appointed in the 
Respondent/Bank in 1971 as a Messenger and that he was 
promoted as Cashier in 1982 and was posted in the Guindy 
Branch and that the Respondent/State Bank of India is 
having an Extension Counter at Hindustan Teleprinters, 
Guindy and Officers Training School at St. Thomas Mount 
and from the Guindy Branch. One officer, one Clerk, one 
Cashier and one Sub-staff normally used to be deputed in 
rotation to work at the Extension Counter on alternate 
days, the working hours being between 11.00 A.M. to 2.30 
P.M. and the petitioner/Claimant was deputed as Cashier 
to the Extension Counter and was performing his duties & 
that the petitioner/claimant received the suspension order 
dtd. 19-3-88 from the Deputy General Manager of the bank 
(Disciplinary Authority) stating that the petitioner was 
placed under suspension pending enquiry into-certain 
alleged acts of misconduct in misappropriating the moneys 
paid by some individuals for effecting the mail transfer and 
that the petitioner was given the charge sheet Ex. W. 73 
dtd. 9-4-88 and that the petitioner gave a reply Ex. W. 74 
dtd. 16-4-88 denying the charges made against him and 
that Ex. W. 75 dtd. 14-5-88 another charge sheet was given 
to the petitioner alleging misappropriation of an amount 
paid by one of the constituents and the petitioner furnished 
his explanation dtd. 23-5-88 reiterating the earlier stand 
and denying all the charges pertaining to acts of omissions 
and misappropriations and domestic enquiry was held by 
the bank and the petitioner sought permission to have the 
assistance of a lawyer to defend him in the enquiry 
proceedings, which was refused by the Enquiry Officer 
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and the petitioner did not participate in the enquiry or cross- 
examined the witnesses and the Enquiry Officer found the 
petitioner guilty of all the charger and the Disciplinary 
Authority concurred with the findings of the Enquiry 
Officer and the order of the Appellate Authority is Ex. W.83 
dt. 26-9-90 and that the domestic enquiry does not prove 
the charges levelled against the petitioner and the domestic 
enquiry was conducted against the principles of natural 
justice and that the signature of the petitioner alone was 
said to the Handwriting expert for examination and other 
officers and staff who were present in the counter to 
discharge the duties in the absence of petitioner at the 
relevant time» their signatures were not sent to the 
Handwriting expert and this failure has vitiated the Enquiry 
proceedings in entirety and therefore the Handwriting 
expert report is not proper without comparing the signature 
of other staff members and the witnesses Thiru Jayaraman, 
Thiru Toppo, Thiru MohananPillai, C. J. Daniel, have only 
identified the counterfoil and that the Appellate authority 
did not take into consideration the past record of 19 years 
of unblemished service of the petitioner and that the 
Appellate authority has passed order after 120 days, and 
that the appellate authority has not disposed of the appeal 
within 60 days from the date of receipt of appeal which is 
mandatory as per the First Bipartite Settlement and that the 
Appellate authority should have also given personal 
hearing within 30 days and the failure to observe the 
requirement of Bipartite Settlement has made order of 
dismissal as invalid and that the reinstatement of the 
petitioner must be ordered. 

27. The Learned Counsel for the Respondent/Bank 
urges that the Petitioner/Claimant was working as Cashier 
in the Guindy Branch of the Respondent/Bank and the 
claimant also used to attend the Extension Counter at the 
Officers Training School at St. Thomas Mount and that 
Thiru R. Jayaraman on 26-10-87 remitted an amount of 
Rs. 3,000 at the Officers Training School Extension Counter 
for the credit of his S. B. Account at Respondent/Bank’s 
branch at Kovilpatti and that the constituent Mr. R. 
J^araman made a complaint to the Respondent/Bank that 
Ke came to know that the amount of Rs. 3,000 was not 
credited at the Kovilpatti Branch of the Respondent/Bank 
as the same was not received and there were also other 
complaints regarding certain other remittances made at the 
OTS Extension counter and on looking into the complaints, 
it came to light that the counterfoils of the relevant 
remittance challans were initialled by the Claimant/Petitioner 
and he was the Cashier in the OTS Extension Counter on 
the particular dates when the remittances were made and 
therefore on 9-4-88 a charge sheet was issued to the 
claimant alleging misconduct in regard to the four 
transactions between 26-10-87 and 3-2-88 and the Claimant 
though he received the Cash and acknowledged the same 
in the Counterfoil of the remittance challan, he omitted to 


enter the transactions through the cash scroll, resulting in 
his failure to account for the same, in the books of the 
accounts of the Respondent/bank and misappropriated the 
amount and again on 4-i 1 -87 when the claimant/petitioner 
was serving as Cashier in the OTS Extension counter at 
St. Thomas Mount, he was in receipt of Rs. 1,800/- from Mr. 
Shubukaran along with the Corresponding voucher for 
affecting a mail transfer and for which the counterfoil was 
issued by the petitioner/claimant, but he intentionally 
omitted to enter the said transaction in the Cash scroll for 
the day resulting in his failure to account for Rs. 1,800 in 
the accounts book of the Respondent/Bank and 
misappropriated the same and for the two charge sheets 
9-4-88 and 14-5-88 the petitioner furnished his explanation 
on 16-4-88 and 23-5-88 and that the Respondent/bank sent 
to the disputed documents along with the specimen 
Handwriting of the Claimant/petitioner to the State Forensic 
Department and the Forensic State Department submitted 
his report opining that the Cashier Scfoll was in the 
handwriting of the Claimant/petitioner and that the initials 
in the vouchers were also that of the Claimant/petitioner 
and that in the domestic enquiry conducted, witnesses 
connected with the transaction and the Scientific Assistant 
of Forensic Department were examined and the Enquiry 
Officer submitted his finding on 16-9-89 and as against the 
orders of dismissal dt. 14-3-90, the petitioner filed an appeal 
and the same was dismissed on 26-9-90 and that the order 
of Dismissal was confirmed and that the petitioner was not 
entitled to have an assistance of a lawyer to defend him in 
the enquiry and that the delinquent employee was to be 
defended by a co-employee or by a representative of a 
regi^ered Trade Union and that the petitioner defended 
himself and did not utilise the services of a co-employee or 
a Union representative and that the petitioner /claimant 
signed the relevant counterfoils for the non-accounted 
remittances and that the petitioner only maintained the 
scroll and the relevant dates and he acted as Cashier at the 
OTS Exteneion counter on 26-10-87, 4-11-87, 11-11-87, 
3-2-88 and 5-3-88 respectively and that the time limit 
prescribed for the disposal of the appeal is only directory 
and not mandatory and that the past record will have 
relevance only when the charges proved would not require 
the extreme punishment and the punishment of dismissal 
of the petitioner/claimant cannot be said to be 
disproportionate to the charges proved and that the 
conduct of the petitioner has impaired the confident of the 
respondent and hence pray for upholding the order of 
dismissal of the petitioner and consequently to reject the 
claim of the petitioner. 

28. In Writ Appeal No. 1508/04, the Hon’ble High 
Court on 10-4-07 has observed in Para 16 & 17 as follows: 

‘Tt is true that P. W. 1 is an expert and he was examined 

in the presence of the second respondent. In other 

words, during the entire Chief examination, the 
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workman was very well present. In order to get 
clarification/details from any one, including a lawyer, 
the Enquiry Officer granted sufficient time and 
adjourned the enquiry. However, admittedly, even 
after providing sufficient time, the second 
respondent did not examine P. W. 1 . In the earlier 
part of our order,. We referred to the fact that the 
workman was permitted to have the assistance of 
any member of office bearer of a registered Trade 
Union. The fact remains, he failed to utilise the same. 

In these circumstances and in view of the factual 
details and also of the fact that he was granted 
adequate time to get assistance from any one, 
including his lawyer with regard to the evidence of 
P. W. 1 we are unable to accept the conclusion 
arrived at by theTribunal as well as the leaned single 
Judge.” 

It is relevant to point out that out of 14 sittings, he 
participated in seven sittings. Even in the 14th sitting, 
the workman has admitted that had has gone through 
the proceedings recorded on 8-10-1988,17*10-1988, 

31 -10-1988,7-11 -1988,16-11-1988 and 23-3-1989. It is 
also available from the enquiry proceedings that the 
Enquiry Officer has informed the Second Respondent 
that if he so desires, he can very well bring his own 
handwriting expert as a reference witness. On going 
through the materials available in the enquiry 
proceedings and in view of the fact that the workman 
is not entitled assistance of a lawyer of his choice 
and also of the fact that in the enquiry he was 
’ afforded sufficient time to go through the evidence, 
particularly the evidence of P. W. 1, we are unable to 
agree with the conclusion of the Tribunal as well as 
the learned single judge. On the other hand, we are 
of the view that inspite of affording sufficient 
opportunity, the second respondent failed to utilise 
the same. 

Further the Hon’ble High Court in writ appeal No. 

1508/04 has inter alia held that, 

“There is no specific provision either in the Bye 
Laws, Criculars, Guidelines enabling the Workman 
to have the legal assistance and having participated 
on several sittings, the workman abandoned the 
enquiry after certain stage, and copies of documents 
were also either supplied or allowed to be perused 
by the workman and already adequate opportunity 
was given to him, and that it is an exceptional case 
and the Management/Bank is justified and in 
approaching this Court even against the order passed 
in a preliminary issue etc.” 

29. From the Hon’ble High Court’s order passed in 

Writ Appeal No. 1508/2004 dtd. 10-4-2007, it is evident that 


the petitioner/claimant was given the opportunity to have 
the assistance from anyone and he was also given the 
sufficient time to go through the evidence of P. W. 1 and 
the same was not availed of. 

30. Ex. W. 1 dtd. 1-6-1988 is the report of the Tamil 
Nadu Forensic Science Laboratory. In Ex. W. 1 Report, it is 
clearly mentioned that the person who wrote the Red 
enclosed initials, writings and signatures stamped and 
marked S. I to S.80 also wrote the red enclosed writings 
and initials similarly stamped and marked Q 1 to Q.6. In Ex. 
W. 1 report of the Forensic Science Laboratory, in the 
reasoning sheet it is mentioned that “S1 to S. 80 also wrote 
the writings and initials marked Q 1 to Q6 and that both the 
standard and questioned writings, initials and signatures 
have been freely and speedily written and agree 
cumulatively in the handwriting characteristics on an 
intesse copmarsion and the characteristic agreements 
include among other things the following : 

1. The manner of terminating the initials, letters 
‘y’, ‘d’, ‘h’, ‘r’, and figures ‘O’, ‘4’ 

2. This skill of writing 

3. The alignment between the letters in the initials 
and in the words ‘Three’, ‘Thousand . 

4. The location and manner of making ‘T’, 
crossing. 

5. The connection between the letters in the 
initials; in the word ‘only’ and figures ‘2’ and. 
‘ 6 ’. 

6. In the detailed designs, such as the beginning 
and formation of loops and curves in the letters 
‘J’, ‘E’, ‘M’, ‘h’, ‘r’, ‘e’, ‘d’ andfigures‘2’, ‘8’, 
‘3’, ‘4’. 

31. According to the learned counsel for the 
Petitioner, inEx. W. 1 Forensic Science Laboratory Report 
dt. 1-6-1988 Thiru K. Ramachandran, Asstt. Chemical 
Examiner to Government and Assistant Director Forensic 
Science Department, Madras-4 and Thiru M. Kasi, Scientific 
Assistant Gr. I have signed and only Thiru M. Kasi, 
Scientific Assistant Gr I was alone examined and the other 
individual Thiru K. Ramachandran Asstt. Chemical Examiner 
was not examined in the domestic enquiry and that the Ex. 
W. 1 Forensic Science Laboratory report of the Expert Dt. 
1-6-1988 is at best only recommendatory in nature and it 
should not be relied upon and the said report can only be 
used for a supportive evidence and the said report is not a 
conclusive one. In support of his contentions, the learned 
counsel for the petitioner relied on AIR 1973 Supreme Court 
2200 between Ram Narain Vs. State of Uttar Pradesh, 
wherein it is held that, 

“The opinion of a handwriting expert given in 
evidence is no less fallible than any other expert 
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opinion. But such opinion is worthy of acceptance if 
there is internal or external evidence relating to the 
writing in question supporting the expert’s view. The 
question in each case falls for determination on the 
court’sappreciationofevidence. AIR 1967 SC 1326 

Followed/' 

32. Thiru M. Kasi, Scientific Assistant Gr. I was 
examined as P. W. I in the domestic enquiry and that he has 
stated before the Enquiry Officer that the questioned 
documents are marked as Q1 to Q6 and admittedly genuine 
signatures, initials and writings are marked S. 1 to S80 and 
to a query whether the Forensic Science report was based 
on the original counterfoils marked as P. Ex.. 2 to P. Ex. 40. 
The answer of the P. W. 1 M. Kasi was yes. Astt. as matter 
of fact, PW1 Thiru M. Kasi, Scientific Asst. Gr. I was not 
cross-examined by the petitioner/claimant on 1 2-9-1988. 

33. On 19-9-1988 in the Fourth Sitting of the Domestic 
Enquiry the Petitioner/Claimant has stated that he is unable 
to cross-examine Mr. M. Kasi, P.W. 1. Scientific Assistant, 
Gr. I of the Forensic Science Department. In the Fifth Sitting 
of the Domestic Enquiry dtd. 26-9-88, the Petitioner/ 
Claimant requested permission to engage a lawyer to 
complete the enquiry and the Enquiry Officer has stated 
that permission to engage a lawyer was refused and that 
the claimant was advised several time and that he was 
directed to participate in the enquiry without a lawyer and 
the Petitioner was permitted to engage anyone of the union 
representatives as his defence and that the enquiry was 
adjourned on 3-10-1988. In the Sixth Sitting of the Domostic 
Enquiry on 3-10-88, the Petitioner/claimant was not present 
and hence the enquiry as adjourned to 17-10-1988, and 
that the petitioner was advised by a letter dtd. 3-10-1988 to 
appear for the enquiry. For the Seventh Sitting on 17-10- 
1988, the Petitioner/Claimant did not turn up, though he 
acknowledged the receipt of the letter dt. 3-1 0 - 1988 and 
that the enquiry proceeded further and Thiru S.Jayaraman 
was examined as P. W. 2. P. W. 2 niiru S. Jayaraman in the 
domestic enquiry has stated that he'hsed to send money 
to the Kovilpatti State Bank and that on 26-10-87, he remitted 
Rs. 3,000 in the OTS Extension Counter and that he will 
identify the individual if that person is shown to him and 
that person who acted as Cashier on that day alone has 
given the receipt and that on enquiry at Kovilpatti Branch 
of the bank that he has not received the money he wrote a 
letter to the Guindy Branch Manager of the Bank and like 
him Thiru (1) C. J. Paul, (2) Mohanan Pillai (3) Subkaran 
(4)Toppo who remitted money complained that money was 
not received at the respective place of destination and 
they got back the money through the bank. 

34. Ex. W.2 to W.6 are the Counterfoils of the Challans 
Dt. 28- 10-1 987,3-2-1988, 5-2-1 988, 4-1 1- 1 987 and 11 -11 -1 987 
respectively. As far as the present case is concerned, this 
Tribunal is of the considered view that inspite of sufficient 


opportunity given to the petitioner/Claimant in the domestic 
enquiry to cross-examine P.W.l TTiiru M. Kasi, Scientific 
Assistant Gr. I, the same was not made use of by the Petitioner/ 

Claimant and as such, IheEx. W. 1 Forensic Science Laboratory 

Expert report dt. 1-6-1988 is an unassailable one. Moreover, 
the non-examination of Thiru K Ramakrishnan Asstt. Chemical 

Examiner to Government, who signed in the Ex. W. l.reportis 

not fatal to the case on hand. 

35. It is represented on behalf of the Petitioner/ 
Claimant that in Ex. W. 2 to W. 6 Counterfoils viz. Q. 1 to 
Q. 6 only initials are seen and they are not the signatures of 
the Petitioner/Claimant as Cashier, at this juncture, it is to 
be pointed out that admittedly genuine signatures, initals 
and writting were marked as S. 1 to S. 80 and the questioned 
documents were marked as Q.l to Q.6 as spoken to by P. 
W. 1 hfr. M. Kasi, Scientific Asstt. Gr. I when Ex. W. 1 
Forensic Science Laboratory Expert report dtd. 1 -6-88 
speaks of the person who wrote the Red enclosed initials, 
writings and signatures stamped and marked S. I to S. 80 
also wrote the Red enclosed writings and initials similarly 
stamped and marked Q. 1 to Q 6, it is futile to contend 
otherwise, when that too P. W. 1 Mr. M. Kasi, Scientific 
Asstt. Grade I was not corss-examine by the Petitioner/ 
Claimant and therefore, the conention of the Petitioner/ 
Claimant in this regard is not accepted by this Tribunal. 

36. Ex. W. 73 is the Charge Sheet dtd. 9-4-88 given to 
Ae Petitioner/Claimant alleging acts of misappropriations, 
involving the Respondent/bank in serious loss, which are 
prejudicial to the intCTest of the bank. In Ex. W. 73 dt. 9-4-88 
the allegations made against the Petitioner/Claimant are— 

1. 'n>aton26-10-I987,hereceivedasumofRs.3,000on 

behalf of the bank fiom Shri R. Jayaraman, Defence 
Pfersonnel, attached to Officer’s Training School, along 
with the relative voucher, for effecting a Mail Transfer 
to Kovilpatti Branch of the bank, for credit of his 
Savings Bank Account No. 46/8973 and issued the 
Counterfoil immediately, and intentionally omitted 
to put this transaction through his Cash Scroll on 
that day and thus failed to account for the sum of 
Rs. 3,000 to the Bank and misappropriated the same. 

2. On 11 -11 -1987, that he received a sum of Rs. 700 
on behalf of the bank from Sub U Toppo, APTC, 
Offiwrs Training School, Madras-37, along with the 
relative voucher for effecting a mail transfer to 
Jehangirabad branch and issued the Counterfoil 
immediately and intentionally omitted to put the 
transaction through his cash Scroll on that day and 
thus failed to account for the sum of Rs. 700 to the 
bank and misappropriated the amount. 

3. On 3-2-88, that he received a sum of Rs. 500 on 
behalf of the bank from Sri. B. Mohananpillai, Ground 
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Superintendent, Estt. Section, Officers Training 
School, Madras-37 along with the relative voucher 
for effecting a mail transfer to the Bank’s Quilan 
Branch and issued the Counterfoil immediately and 
intentionally omitted to put this transaction through 
his cash scroll on that day and thus failed to account 
for the sum of Rs. 500 to the bank and misappropriate 
the amount. 

4. That on 5-2-88, he received a sum of Rs. 400/- on 
behalf of the bank, along with relative Voucher from 
Sri C. J. Paul, G. D. Goy, Officers Training School, 
Madras-37 for effecting a mail transfer to the Bank’s 
Tiruchur branch and issued the Counterfoil 
immediately and he intentionally omitted to put the 
transaction through his cash scrool on that day and 
thus failed to account for the sum of Rs. 400/- to the 
bank and misappropriated the amount. 

In the Ejq>lanation Ex. W. 74 dt 16-4-1988 the Petitioner/ 
Claimant has interalia stated that when he perused the relative 
challan, he found that they did not bear his initials and that 
he was not aware as to how the incidents cited had 
happended. It is significant to point out that Ex. 74 explanation 
dt. 16-4-88, submitted by the Petitiioner/Claimant he has 
stated that he was appointed as a Messenger in the year 
1971 and he appeared of the Promotional test in 1982 and 
came out successful and then he was posted as a Cashier at 
Guindy Branch where he was discharging his duties 
deligently and sincerely. Ex. W. 75 is the Charge sheet dt. 
14-5-88 issued by the Respondent/bank to the Petitioner/ 
aaimant alleging that on 4-11-1987 while the petitioner was 
working as Cashier dtd. OTS Extention Counter of the 
Respondent/Bank attached to Guindy Branch, he received a 
sum of Rs. 1,800/- on behalf of the bank from Sri Shubkaran 
G. D. Goy, OTA, Madras-37, along with the relative voucher 
for effecting a mail transfer and issued the Counterfoil 
immediately that he intentionally omitted to put the 
transaction through his Cash Scroll on that day and thus 
failed to Account for the sum of Rs. 1,800/- to the bank and 
nusappropriated the same etc. 

37. Ex M. 1 Xerox copyofcomplaint from Mr. Jayaram 
which was received by the Respondent/Bank, Guindy 
Branch on 21-12-1987. In the said letter of complaint, the 
constituent of the bank Thiru Jayaraman has Stated that he 
remitted Rs. 3,000/- in SBI, Guindy OTS Extention Counter 
Branch on 26-10-1987 and that the same was not received 
at the Kovilpatti branch of the respondent bank and 
requested the Branch Manager, to look into the matter. Ex. 
M. 2 is the suspense account Debit Voucher for Rs. 1800 
dt. 20-5-1988. By Ex. M2, the Respondent/Bank has 
refuneded the sum of Rs. 1800/- which sum was earlier 
remitted by Shubkaran. Ex. W66 is the letter dt. 
9-5-88 of Shubkaran addressed to the Respondent/Bank, 
Guindy branch OTA Extention Counter, Madras-37 wherein 


it is stated that he deposited a sum of Rs. 1800/- on 4-11-87 
for sending a mail transfer to SBI, Damtel to credit in this 
Account No. 20248 and on enquiry, he was informed that 
the M. T. for Rs. 1800/- was not yet received by the bankers 
and the amount was not credited by the bankers in his 
account and requested for the amount to be paid to him at 
the earliest. In Ex. W66 xerox copy of Complain of 
Mr. Shubkaran dt. 9-5-88, it is seen that there is an 
endorsement that ‘no entry in OTS Scroll for Rs. 1800 Ex. 
W 65 is the Xerox copy of Respondent Bank’s Guindy 
Branch Debit OTS Cash balance account dt. 26-10-87 for 
Rs. 50000 only. Ex. W53 is the Complaint dt. 21-3-88 received 
from Sub U. Toppo, APTC Officers Training Academy 
Madras-37 addressed to the Manager, State Bank of India, 
Guindy branch, Chennai, wherein it is mentioned that he 
depostied Rsi 700 in the Respondent/Bank for M.T. in 
favour of Account No. 48/72-NC1178 Mrs. Philomena 
Toppo SBI, Jehangrabad, Bhopal on 11, November 1987 
and that it is not a matter of regret that this particular amount 
was not credited so far in the above mentioned account 
etc. Ex. W 63 is the Bank’s cheque dt. 21-4-88 issued in 
favour of U. Toppo for Rs. 700 Ex. W64 is the Banker’s 
cheque issued by the Respondent/Bank in favour of Mr. 
Shubkaran for Rs. 1800 dt. 20-5-1988. 

38. Ex. W 52 is the letter of Mr. C. J. Paul dated 
11-3-88 addressed to the Guindy branch of the Respondent 
Bank, wherein it is mentioned that a sum of Rs. 400/- 
remitted on 5-2-1988 by Mail Transfer through OTS 
Extension Counter to Tiruchur branch for credit of S. B. 
Account No. 038/8677 has not reached the constituent’s 
mother Mrs. C. C. Thandamma. Ex. W 50 is the Banker’s 
Cheque dt. 14-3-88 in favour of Mr. C. J. Paul, for Rs. 400 
issued by the Respondent/ Bank. Ex. W 51 is the letter of 
Mr. B. Mohananpillai dt. 24-2-88 addressed to the Manager 
of the Respondent/bank (OTA Extension counter), Madras- 
37 wherein it is mentioned that a sum of Rs. SOQsent in Mail 
Transfer to the State Bank of India, Quilan Main branch 
A/c No. 36481/821 name B. Unnikrishnan on 3-2-1988 
through State Bank of India, OTA Extention counter and 
till 19-2-88 the money was not credited into the above said 
account. Ex. W 49 is the Telegraphic transfer application in 
favour of Mr. B. Unnikrishnan dt. 14-3-88 issued by the 
State Bank of India, Guindy branch, wherein it is mentioned 
that Rs. 500 was remitted on 3-2-1988 at OTA extention 
counter by B. Mohanan Pillai, now sent to beneficary by T. 
T. Ex. W 48 is the banker’s cheque dt. 14-3-88 issued in 
favour of Mr. R. Jayaraman for Rs. 3000/- by the State Bank 
of India, Guindy branch, Madras. Ex. W 27 to W 39 are 
Cadiier’s Receipt Scroll xerox copies dated 1-8-87,10-8-87, 
10-8-87,13-8-87,13-8-87,14-8-87,14-8-87,14-8-87,21-8-87, 
27-8-87,17-12-87 and 17-12-87 re^)ectively. Ex. W54isthe 
Cashier’s payment scroll page 19 is dated 6-11-1987. 
Likewise, Ex. W 54 to W 64 are the Cashier’s payment Scroll 
relaUng to P. 19, P. 21, P. 22, P. 23, P. 27, P. 29, P. 31, P. 33, 
P. 15 on different dates ranging from 6-11-87. 
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39. The learned Counsel for the Petitioner submits 
that enquiry report is a document and that the Enquiry 
Officer in his report should indicate the conclusions exactly 
and also to spell out the reasons for coming to the said 
conclusion and in support of his contentions placed reliance 
on the decision 1964 S. C. R. 506 between Khardah Co. Ltd. 
V. Their Workmen, wherein it is held as follows: 

*Tt is the duty of the enquiry officer in and industrial 
enquiry to record clearly and precisely his 
conclusions and to indicate briefly the reasons 
therefore so that the Industiral Tribunal can judge 
whether they are basically erroneous or perverse.” 

40. The Learned Counsel for the Petitioner drew the 
attention of this Tribunal to the Decision 19691S. C. R. 735, 
Central Bank of India Ltd. New Delhi V. Shri Prakash Chand 
Jain, wherein it is observed as follows : 

“ A domestic tribunal though not bound by the 
technical rules about evidence contained in the the Indian 
Evience Act cannot ignore substantive rules wihich would 
form part of principles of natural justice. The principle that 
a fact sought to be proved must be supported by statements 
made in the presence of the person against whom the 
enquiry is held and that statements made behind the back 
of the person charged are not to be treated as substantive 
evidence, is one of such basic principles which a domestic 
tribunal cannot disregard. The previous statement of a 
witness is not substantive evidence unless affirmed as 
truthful by the witness when actually examined in the 
presence of the workman charged. A finding by the 
domestic tribunal based not on substantive evidence but 
on heresay, is perverse, because heresay is not legal 
evidence. (743 C-E, 745 G-H)”. 

41. The learned counsel, for the Respondent/bank 
urges that in Domestic enquiry, the nature of evidence 
required is one of preponderance of probabilities and in 
support of his contention, reliance was placed on the decision 
(2(X)5) 3 see 241 @ 253, eholan Roadways Ltd, Versus G. 
Thirunansambandam, wherein it is held as follows: 

It is now well settled that a quasi-judicial authority 
must pose unto itself a correct question so as to 
arrive at a correct finding of fact. A wrong question 
posed leads to a wrong answer. In this case, 
furthermore, the misdirection in law committed by 
the Industrial Tribunal was apparent insofar as it did 
no apply the priciple of resips loquitur which was 
relevant for the purpose of this case and, thus, failed 
to take into consideration a relevant factor and 
furthermore took into consideration an irrelevant fact 
not germance for determining the issue, namely, that 
the passengers of the bus were mandatorily required 
to be examined. The Industrial Tribunal further failed 
required to apply the correct standard of proof in 
relation to a domestic enquiry, which is 
‘preponderance of probability' and applied the 


standard of proof required for a criminal trial. A case 
for judicial review was, thus clearly made-out.” 

42. In the case on hand, the constituent Mr. 
Shubkaran was not examined as witness in the domestic 
enquiry. According to the learned counsel for the 
Respondent/bank, the bank need not examine its customer 
to prove the charges and cited the decisions (2000) (2) LLJ 
1373 State Bank of India and Tarun Kumar Banerjee and 
others, wherein it is observed as follows : 

“The circumstances like non-examination of a 
customer of the Bank or non-production of an alleged 
confessional statement, on which the Tribunal placed 
reliance were irrelevant, the Supreme Court added.” 

43. It is represented on behalf of the Respondent/ 
bank that the burden of proof rests on the Petitioner/ 
delinquent based on the explanation/stand taken by him 
and in this regard the Respondent/bank relied on the 
decision AIR 1997 (SC) 2274 Orissa Mining Corporation 
and another, V. Ananda Chandra l^usty, where it is held as 
follows: 

“In a disciplinary or a departmental inquiry, the 
question of burden of proof depends upon the nature 
of charges and the nature of explanation put forward 
by the delinquent officer. In this sense, the learned 
counsel for the appellant may be justified in 
complaining that the standard of proof stipulated by 
the High Court in this case sounds in appropriate to 
a disciplinary inquiry. At the same time we must say 
that certain observations made by the enquiry officer 
in his report do lend themselves to the criticism 
offered b>j the High Court, 

On a consideration of the totality of the facts and 
circumstancses of the case including the nature of 
charges we are not inclined to interfere in the matter. 
The position with respect to burden of proof is as 
clarified by us hereinabove viz., that there is no such 
thing as an absolute burden of proof, always lying 
upon the department in a disciplinary inquiry. The 
burden of proof depends upon the nature of 
explanation and the nature of charges. In a given 
case the burden may be shifed to the delinquent 
officer, depending upon his explanation. For example 
take the first charge in this case. The charge was that 
he made certain false noting on account of which 
loans were disbursed to certain ineligible persons. 
The respondent’s case was that those notings were 
based upon certain documents produced and certain 
records maintained by other employees in the office. 

In such a situation it is for the respondent to establish 
his case. Tlie department is not expected to examine 
those other employees in the office to show that 
their acts or records could not have formed the basis 
of wrong notings made by the respondent,” 
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44. The learned Counsel for the Respondent/Bank 
invited the attention of this Tribunal to the decision 2005 
(3) see p. 254, Divisional Controller, KSRTC (NWKRTC) 
Vs. A.T* Mane, wherein it is observed as follows : 


46. The learned Counsel for the Respondent/Bank 
cited the decision 1999 (2) LU 194, Management of Catholic 
Syrian Rank Ltd. and Industrial Tribunal, Madras-104 and 
another, wherein it is held as follows : 


'‘Labour Law—Penalty/Punishment—Misappro¬ 
priation of funds by delinquent employee— 
Punishment that may be awarded—Factors to be 
considered—Loss of confidence as the primary 
factor and not the amount of money 
misappropriated—Scope of Judicial review— 
Sympathy or generosity as a factor— 
Impermissibility—Held, when an employee is 
found guilty of misappropriating a corporation’s 
funds, there is nothing wrong in the corporation 
losing confidence or faith in such an employee 
and awarding punishment of dismis^l—In such 
cases there is no place for generosity or misplaced 
sympathy on the part of the judicial forums and 
interfering therefor with the quantum of 
punishment—Service Law—Industrial Disputes 
Act, 1947-^.11.” 

45. The learned Counsel for the Respondent/Bank 
submits that the petitioner/claimant as Cashier was holding 
the position of Trust where honesty and integrity are the 
elementary requirements of functioning and in as much as 
the petitioner/employee has committed serious misconduct 
he should be dealt with firmly and sympathy should not be 
shown to him. In support of his aforesaid contention, the 
learned Respondent/Bank’s Counsel relied on 2007 
LLR. I ^tate Bank of India and others Vs. Ramesh Dinkar 
Punde, wherein it is held as follows : 

“Dismissal—From service after holding enquiry— 
Respondent, bank—Officer, was a party to the 
fraud—He has failed to apply the material 
information to protect the interests of the bank— 
Respondent challenged his dismissal by filing a 
Writ petition—On a reappraisal of the evidence. 
The High Court set aside the orders of the 
disciplinary authority and the appellate 
authority—SLP filed by the bank—Accepted by 
the Apex Court—It was impermissible for the High 
Court to re-appreciate the evidence considered 
by the enquiry officer, disciplinary authority and 
the appellate authority—The findings of the High 
Court ran to the teeth of the evidence on record— 
Officer of the bank holding position of trust 
deserved no leniency in punishment—Active 
connivance of the respondent was dear in the 
issue of term deposit receipts to individuals 
against funds received from Trust and in providing 
overdraft facilities to the individuals—Not only 
on law but on facts also the High Court erred by 
interfering with the dismissal of the respondent 
from service—State Bank of India Officers Service 
Rules, Rule 32(4).” 


“Industrial Disputes Act, 1947—Sec, 11-A- 
Powers of Industrial Tribunal to interfere with 
quantum of punishment—Clerk in Bank dismissed 
from service on proved misconduct of crediting 
his account with money that should have been 
credited to account customer and withdrawing 
such money and utilising for himself—Industrial 
Tribunal directing reinstatement of employee with 
continuity in service and 50% of back wages 
because punishment was harsh and 
misproportionate to gravity of proved misconduct 
finding that employee committed fraud on 
customer was established in Domestic Enquiry 
and same was not questioned before Industrial 
Tribunal Confidence of customer is paramount 
for success of Banking business—Continuing in 
employment a person who committed fraud on 
customers would be prejudicial to interest of 
Bank-Industrial Tribunal is Judicial Forum who 
records conclusions based on findings and 
available relevant materials-Discretion vested in 
Tribunal to interfere with quantum of Punishment 
should be properly exercised by discharging its 
functions judicially—^Discretionary power does 
not mean Licence to direct re-instatement even 
where it is not warranted and to set aside Oder of 
Dismissal when records do not warrant such 
setting aside of Order of Dismissal—Industrial 
Tribunal cannot interfere with quantum of 
punishment if proved misconduct is grave in 
nature warranting dismissal from service 
discretionary powers to interfere with quantum 
of punishment can be exercised only when it is 
established that proved charges and penalty 
imposed are not proportionate to each other after 
considering all aspects—Failure to consider past 
conduct by itself is not sufficient to hold Order of 
Dismissal as not warranted where proved 
misconduct is grave—employee cannot claim right 
to commit fraud during course of employment— 
Employee should maintain such ethical standards 
embodied in Rules and Regulations—Ethical 
standards cannnot be abandoned on plea that 
justice should be rendered with mere employee 
should maintain minimum standard of integrity— 
Award of reinstatement and back wages to 
Workman who did not maintain minimum standard 
of integrity would amount to rewarding fraudulent 
and dishonest conduct and would be knocking at 
integrity and honesty of majority of workmen— 
Order of Dismissal cannot be invalidated on 
ground of sympathy where such sympathy would 
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he misplaced because of proved grave 
misconduct of fraud committed by employee,” 

47, The Respondent’s Counsel placed reliance on 
the decision 2004(2) LIJ 423, Francis Vincent Neelankovil, 
Trichur and Industrial Tribunal, Madras and another, 
wherein it is observed as follows : 

“The High Court observed the appellent’s 
misconduct could not be treated as a case of mere 
temporary misappropriation. He firstly made a 
false document and on that basis made a false 
representation to the bank’s customer, chelated 
him, and in the process made unlawful gain of 
Rs, 500 to himself and on the top of it had falsely 
claimed that he had returned the money even 
before the enquiry began. 

, , , The frihunaPs award was a unique piece of 
thinking the High Court said, and was rightly 
interfered with by the single judge. 

. . , In conclusion the High Court said here the 
appellant was working as a bank clerk holding a 
position of'trust’ he not only abused that position 
but went on to drive nails to his coffin by making 
one false representation after another.” 

48. The Counsel for the Respondent/Bank relied on 
the decision 2000 (2) LU p. 1395 Janalha Bazaar South 
Central Co-operative Wholesale Stores Ltd,, & Others. 
And Secretary Sahakari Noukarara Sangha & Others, 
wherein it is held as follows : 

“The Supreme Court observed that the finding of 
the Labour Court, confirmed by the Single Judge 
and the Division Bench, was that the charges 
against the four workmen (employees) for the 
breach ol trust and misappropriation of funds 
entrusted to them had been established. After 
giving the said finding, the Labour Court (as well 
as the High Court) materially erred in (a) setting 
aside the order of the (appellant) Management 
which removed them from service and in (b) 
directing their reinstatement with 25% back 
wages. Once act ol misappropriation was proved, 
there was no question of showing uncalled for 
sympathy to the workmen or of considering their 
past (unblemished record).” 

49. The Learned Counsel for the Respondent/Bank 
cited the decision (2003) 3 Supreme Court Cases 605, 
Regional Manager, U.P, SRTC, Etawah, and Others, Vs! 
Hoti Lai and Another, wherein it is observed as 
follows: 

“Service Law— Misconduct—Penalty/ 
Punishment — Scope ofjudicial review of- Test 
of proportionality—Held, is very limited and 
restricted to exceptional cases —The Court must 
give reasons for holding the punishment to be 


not commensurate with charges—A mere 
statement that the punishment was 
disproportionate, would not suffice—^Not only 
the amount involved, but the mental set-up, the 
type of duty and similar relevant circumstances 
have to be taken into consideration to decide, the 
proportionality of the punishment—If the charged 
employee holds a position of trust where honesty 
and integrity are inbuilt requirements of 
functioning, held, the matter should be dealt with 
iron hands and not leniently—Hence, termination 
of the service of a bus conductor for carrying 
ticketless passengers in the SRTC bus, upheld— 
That such misconduct had caused to the State 
only a loss of Rs. 16, inconsequential.” 

50. Tjje Respondent/Bank’s Counsel drew the 
attention of this Tribunal to the decision (2006) 1 Supreme 
Court Cases 63 Karnataka Bank Ltd., Vs. A. L. Mohan Rao, 
wherein it is held as follows : 

'‘Labour Law—Penalty/Punishment— 

Proportionality—Scope ofjudicial review— 
Sympathy as a factor- Fictitious loan— 
Respondent charged with gross misconduct of 
colluding with a Branch Manager in grant of—In 
enquiry, respondent admitting that he did all the 
acts necessary for grant of said loan, knowing 
that he had no authority to do any of the acts; 
and being dismissed on being found guilty— 
Labour Courl/Tribunal dismissing claim of 
respondent—However, Single Judge ofJ^igh 
Court allowing Writ petition and ordering 
reinstatement even though it found that 
misconduct proved on sympathetic grounds— 
Impermissibility—Held, a gross misconduct of this 
nature does merit dismissal- -It cannot be seen 
what other type of misconduct would merit 
dismissal-; It is not for courts to interfere in cases 
ol gross misconduct of this nature with decision 
ot disciplinary authority, on any mistaken notion 
of sympathy, so long as inquiry has been fair and 
proper, and misconduct proved—In such matters 
it is for disciplinary authority to decide what is 
the fit punishment.” 

51, It is to be pointed out that to judge the validity 
of any Administrative Order or Statutory Discretion, or the 
Wednesbury Test is to be applied to find out if the decision 
was illegal or suffered from procedural improprieties or was 
one which no sensible decision make her could, on the 
material before him and within the frame-work of the Law 
have arrived at and that the Court could consider whether 
the relevant matters were not taken into account or whether 
irrelevant matters had been taken into account or whether 
the action was not bona fide, besides considering whether 
the decision was absurd or perverse and the Court would 
not however, go into correctness of the decision made by 
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the Administrator among the various options open to him 
nor could the Court substitute its decision to that of the 
administrator. 

52. At this juncture, it is quite apt to cite the decision 
19961LU p.l231 @ p. 1235 between B.C Chaturvedi and 
Union of India & Ors, wherein it is observed as follows : 

‘‘Judicial review is not an appeal from, a decision 
but a review of the manner in which the decision 
is made. Power of Judicial review is meant to 
ensure that the individual receives fair treatment 
and not to ensure that the conclusion which the 
authority reaches is necessarily correct in the eye 
of the Court.'when an enquiry is conducted on 
charges of a misconduct by a public servant, the 
Court/rribunal is concerned to determine whether 
the inquiry was held by a Competent Officer or 
whether rules of natural justice are complied with. 
Whether the findings or conclusions are based 
on some evidence, the authority entrusted with 
the power to hold inquiry has jurisdiction, power 
and authority to reach a finding of fact or 
conclusion. But that finding must be based on 
some evidence. Neither the technical rules of 
Evidence Act nor of proof fact or evidence as 
defined therein, apply to disciplinary proceeding. 
Then the authority accepts that evidence and 
conclusion receives support there from the 
disciplinary authority is entitled to hold that the 
delinquent officer is guilty of the charge. The 
Court/Tribunal in its power of judicial review does 
not act as appellate authority to reappreciate the 
evidence and to arrive at its own independent 
findings on the evidence. The Court/Tribunal may 
interfere where the authority hold the proceedings 
against the delinquent officer in a manner 
inconsistent with the rules of natural justice or in 
violation of statutory rules prescribing the mode 
of enquiry where the conclusion or finding 
reached by the disciplinary authority is based on 
no evidence. If the conclusion or finding be such 
as no reasonable person would have ever 
reached, the Court/Tribunal may interfere with the 
conclusion of the finding and mould the relief so 
as to make it appropriate to the facts of each case.'’ 

53. Admittedly, the disciplinary authority is the sole 
judge of facts, where appeal is presented, the appellate 
authority has Co-extensive power, to reappreciate the 
evidence or the quantum of punishment. In a disciplinary 
inquiry the strict proof of legal evidence are not relevant 
and adequacy of evidence or reliability of evidence, cannot 
be permitted to be raised before the Tribunal, in the 
considered opinion of this Tribunal. 

54. In 1964 II LLI p. 150 @ 154 State of Andhra 
Pradesh and others and Sri Rama Rao (s), it is held as 
follows: 


“There is no warrant for the view expressed by the 
High Court that in considering whether a public Officer is 
guilty of the misconduct charged against him, the rule 
followed in criminal trials that an offence is not established 
unless proved by evidence beyond reasonable doubt to 
the satisfaction of the Court, must be applied, and if that 
rule be not applied, the High Court in a petition under Art. 
226 of the Constitution is competent to declare the order of 
the authorities holdings a departmental enquiry invalid. 
The High Court is not constituted in a proceeding under 
Art. 226 of the Constitution a Court of appeal over the 
decision of the authorities holding a departmental enquiry 
against a public servant; it is concerned to determine 
whether the enquiry is held by an authority competent in 
that behalf, and according to the procedure prescribed in 
that behalf, and whether the rules of natural justice are not 
violated. Where there is some evidence, which the authority 
entrusted with the duty to hold the enquiry has accepted 
and which evidence may reasonably support the 
conclusion that the deliquent officer is guilty of the charge, 
it is not the function of the High Court in a petition nor a 
writ under Art. 226 to review the evidence and to arrive at 
an independent finding on the evidence. The High Court 
may undoubtedly interfere where the departmental 
authorities have held the proceedings against the 
delinquent in a manner inconsistent with the rules of natural 
justice or in violation of the statutory rules prescribing the 
mode of enquiry or where the authorities have disabled 
themselves from reaching fair decision by some 
considerations extraneous to the evidence and the merits 
of the ease or by allowing themselves to be influenced by 
irrelevant considerations or where the conclusion on the 
very face of it is so wholly arbitrary and capricious that no 
reasonable, person could ever have arrived at that 
conclusion, or on similar grounds. But the departmental 
authorities are, if the enquiry is otherwise properly held, 
the sole judges of facts and if there be some legal evidence 
on which their findings can be based, the adequacy or 
reliability of that evidence is not a matter which can be 
permitted to be canvassed before the High Court in a 
proceeding for a writ under Art. 226 of the Constitution”. 

55. As a matter of fact, it is a well settled principle 
that even though judicial review of administrative action 
should remain flexible and its dimensions is not closed, yet 
it must be borne in mind that the Judicial Review is directed 
is not against the decision, but is confined to the 
examination of the decision-making process, of course, 
irrationality and perversity re-recognised grounds of judicial 
review, in the considered opinion of this Tribunal. 

56. It cannot be gain said that the opinion of a 
handwriting expert is not conclusive, still it cannot be 
brushed aside so lightly. The Tribunal can form its opinion 
in respect of the disputed handwriting either on the opinion 
of handwriting expert or on the opinion of the person 
acquainted with the handwriting. For confirming an opinion, 
the opinion of an individual specially skilled to identify the 
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handwriting may be obtained, opinion of a specially skilled 
individual having scientific knowledge could be accepted. 

In general, an Expert may give evidence in Chief as 
to the grounds on which he has reached his opinion and it 
may be said that without the grounds, the opinion is 
valueless (Phipson, 12th Ed. SS1207 Ed. SS 1207 & 1266). 

57. When the handwriting expert given his opinion 
the Court must see for itself and with the assistance of 
expert come to his own conclusion whether the two writings 
are of the same persons as per decision AIR 1984 NOC 77 
All. Ramprasad Vs. Shyamlak 

58. Generally, the characteristics of handwriting of 
an individual should have been taken into consideration 
and such characterstics cannot be determined with the aid 
of admitted signatures, 

59. It is significant to point out that Lord Hal tom in 
Chief Constable of the North Wales Police Vs. Evan, 1932(3) 
ALL. ER has observe as follows : 

'The purpose of Judicial Review is to ensure that 
the individual receives fair treatment, and not to 
ensure that authority, after according to fair 
treatment, reaches, on a matter which it is 
authorised by law to decide for itself, a conclusion 
which is correct in the eyes of the Court,” 

In Govt, of Tamil Nadu and another Vs. Rajapanidian 
1995 (1) LLF p, 953 (cu 954, it is held that 

“Administrative Tribunal cannot reappreciate the 
findings recorded before the Inquiry Authority 
and reach different conclusions on its own 
evaluation of evidence. The Administrative 
Tribunal does not sit as Appellate Authority over 
the findings of Inquiry Authority.” 

60. In 1972 I LU p, 1 @ p. 6 between Union of India 
and Sardar Bahadur, wherein it is observied that 

“ a disciplinary' proceedings is not a Criminal trial. 
The standard of proof required is that of 
propondcrance of probability and not proof beyond 
reasonable doubt. If the inference that Nandakumar 
was a person likely to have official dealings, with the 
respondent was on which reasonable person would 
draw from the proved facts of the cases, the High 
Court cannot sit as Court of Appeal over a decision 
based on it. Where there are some relevant materials 
which the authority has accepted the conclusions 
that the officer is guilty, it is not the function of the 
High Court, exercising its jurisdiction under Article 
226 to review the materials and to arrive at an 
independent finding on the materials. If the enquiry 
has been properly held the question of adequacy or 
reliability of evidence cannot be canvassed before 
the High Court”, 

61. It is to be borne in mind that the principles of 


natural justice do not supplant the law but supplement it. 
As a matter of fact, the authority must act in good faith and 
not arbitrarily but reasonably as per decision AIR 1979 SC 
1302 Mahabir Prasad V, Slate. 

At this juncture, this Tribunal opines that no one is 
bound to attend an enquiry against himself and therefore, 
an employer cannot compel an employee to attend an 
enquiry and if an employee does not attend the enquiry, 
then it can be held ‘Exparte’. 

62. It cannot be again said that no rigid procedure is 
prescribed to conduct an enquiry. Yet some minimum 
standards of procedure which are recorded as rules of 
Natural Justice has to be followed as per decision 1968 II 
LU p.94 between Palani (K) V. S. F.Vellore Electricity 
System. 

63. In order to come to a conclusion in regard to 
A\iiom the legal burden rests in addition to substantive 
law, the pleading of the parties along with the documents 
that are produced and the admission if any pertaining to 
such documents will have to be taken into account as per 
decision AIR1976 Del. 70/M/s Surajbhan Kailash Chand V. 
Hari Shankar Vashist. 

64. Each circumstances relied upon by the 
prosecution must be established by cogent, reliable and 
succint evidence, the circumstances must be of an 
incriminating character. All the proved circumstances 
should provide a complete chain, no link of which should 
be missing and they must unequivocally point to the quilt 
of the delinquent and exclude any hypothesis consistent 
with his innocence as per decision (1980) ISCC 530 Pahalye 
Morya Vaivi Vs. State of Maharashtra. 

65. It is well established principle that when the 
opposite party declines to avail himself of the opportunity 
to part his essential and material case in cross rcxamination, 
it must follow that he believes that the testimony given 
could not be disputed at all and this is the rule of Essential 
Justice. 

66. As a matter of fact, in domestic enquiry, guilt 
need, not be established beyond reasonable doubt, proof 
or his conduct may be sufficient as per decision J.D, Jain V. 
State Bank of India 1932 LLR p.8(9) Sc. 

67. It is relevant to point out that in the definition of 
‘dishonestly’ the intention to cause wrongful gain or loss is 
an essential ingredient. Under Section 23 of I.P.C an individual 
is said to gain wrongfully, when he retains wrongfully. To 
do any act ‘dishonestly’ is a grave misconduct on the part 
of an employee holding responsible position. The term 
‘Misconduct’ is an act which is inconsistent with the 
fulfilment of express or implied conditions of service, in the 
considered opinion of this Tribunal. 

68. This term wrongful gain is the gain by unlawful 
means of property to which the-person gaining is not legally 
entitled. 






6583 


: ftqdJ^ 8, 2007/M15 17, 1929 


69. The ‘wrongful loss’ is the loss by unlawful means 
of property to which the person losing is legally entitled. 
As a matter of fact, a misconduct affects morality under 
which it includes dishonesty, theft, or fraud, disloyalty , 
damage to property or reputation of the Employer/ 
Company, in the considered opinion of this Tribunal. 

70. For commiting any fraudulent act one has to be 
dishonest but for being dishonest, there may not be any 
need to become a fraud. Acts of dishonesty or fraud 
constitute misconduct of grave nature. 

71. According to the Learned Counsel for the 
petitioner the Petitioner/ Claimant was on duty at the 
relevant point of time but that will not make the Petitioner/ 
Claimant liable for the charges levelled against him and 
that none of the witnesses have identified the petitioner/ 
claimant, in the domestic enquiry. 

72. It is represented on behalf of the petitioner, 
claimant that P.W. 2 Thiru R. Jayaram in the domestic enquiry 
has stated that he remitted the money to the person who 
acted a Cashier on that day and that the said person gave 
him the receipt. As a matter of fact, P.W. 2 Thiru R. Jayaram 
has stated that he will identify the person if he is shown to 
him. P.W. 2 Thirb R. Jayaram in the domestic enquiry has 
also stated that he remitted Rs.3,000 on 26-10-1987 at the 
OTS Extension counter for which he was given the receipt. 
It is to be pointed out that the sum of Rs. 3000 remitted by 
P.W. 2 Thiru R. Jayaram was not given credit to his account 
at the Kovilpatti branch and when he enquired about (he 
same at the Kovilpatti Bank branch he came to know about 
the same. 

73. P.W. 6 Thiru J.Damodaran, Officer of the bank, 
before the Enquiry Officer in the domestic enquiry has 
stated that the petitioner/claimant was deputed to the OTS 
Extension Counter to work as Cashier and he has identified 
the signature on the reverse of debit vouchers on account 
of OTS Cash balance account of Guindy Branch to that of 
Thiru K. Ibrahim, Cashier. P.W. 6Thiru J. Damodaran, Officer 
of the bank has stated that the letter dt. 9-5-88 was signed 
by Thira Shubkaran and that he remitted Rs. 1,800/- and in 
the Counterfoil the date is mentioned as 4-11-87 and that 
the letter dt. 11-3-88 was signed by Thiru C. J. Paul and in 
the Counterfoil dt. 5-2-88 the applicant’s name is Thiru 
C. J. Paul and that the Counterfoil contains the cash receipts 
stamped of OTS Extension Counter, signature of the Cashier 
Thiru K. Ibrahim and that the individuals Thiru Shubkaran 
and C.J. Paul wrote letters to the bank since the money 
remitted by them were not properly accounted for. 

74. It is the case of the Petitioner/claimant that he 
used to take lunch between 1.30 P.M. and 2.00 P.M. and 
during that time Thiru J. Damodaran (Official) used to take 
care of his counter which will be opened and that the 
Claimant will hand over the keys of his counter to Thiru J. 
Domodran before going for lunch every time, and that after 
lunch the Claiment/Petitioncr used to carry on his work at 


the Counter without taking over. P.W. 6Thiru J. Damodaran 
has stated in his evidence before the Enquiry Officer in the 
domestic enquiry, the cashier Thiru K. Ibrahim, the 
petitioner /claimant will go for his lunch and carry on his 
work from where he left and the contention of the claimant 
that his counter is manned by him is absolutely baselass 
and normally at 1.30.P.M, the Counter used to be crowded 
with the OTA cadres and all the official incharge and clerk 
used loo be busy in getting the vouchers posted and 
passed and making it ready for eventual payment by the 
Cashier. 

75. In short, the case of the Petitioner /Claimant that 
the Cash counter will be manned by Thiru J. Damodaran 
during lunch break, in the absence of the petitioner/claimant 
is rebutted by P.W.U Thiru J. Damodaran, At this juncture, 
it is pertinent to point out that in Ex. W.74 dated 26-4 1988 
Explanation submitted by the Petitioner/Claimant he has 
not mentioned anything about P.W. 6 Thiru J. Damodaran 
but only inter alia mentioned that he perused the relative 
challan and found that they did not bear his initials and 
that he was not aware as to how the incidents cited had 
happened. 

76. On behalf of the petitioner, it is contended that 
the Respondent/bank should have compared the signatures 
of Thiru J. Damodaran and others and the non-comparison 
of the signatures of Thiru Damodaran and others has 
resulted in denial of justice to the petitioner. As a matter of 
feet, it is not the case of the Petitioner/claimant that Thiru 
J. Damodaran, P.W. 6 has misappropriated the amounts in 
question or not accounted for the said sums. Firm a perusal 
of the Ex. W. 76 Enquiry Proceedings relating to the 
Petitioner /claimant, in the enquiry held on 22-8-1988 it 
transpires that the petitioner/ claimant has given a reply 
before the Enquiry Officer Thiru W. S. Jayapaul that he is 
going to represent his case by a representative from State 
Bank of India Staff Union and as the time was insufficient 
to arrange for his representation he could not do so. In the 
Second sitting on 29-8-1988, the Petitioner/Claimant has 
informed the enquiry officer Thiru W. S. Jayapaul that so 
far he was not favoured with the copies of documents or 
the list of witnesses from the prosecution side and therefore 
once again made a request of furnish the copies so as to 
unable him to arrange and prepare his defence and the 
Enquiry Officer has advised the Presenting Officer Tr. S. 
Sethumadhavan to provide the copies of the documents to 
the petitioner/claimant and that the presenting officer was 
also to open the case simultaneously. The Petitioner/ 
Claimant has prayed for adjourning the enquiry on the 
ground that he received the documents now only and at 
the request of the petitioner, the enquiry was adjourned. In 
the Third Sitting on 12-9-1988, the Petitioner/ Claimant 
stated before the Enquiry Officer that union defence 
representative was not available at present to defend his 
case and the Claimant /Petitioner prayed for permission to 
arrange a lawyer instead of union representative and for 
that the Enquiry Officer informed the petitioner that in the 
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domestic enquiry permission could not be granted for 
engaging a lawyer as Defence representative and thereafter 
the petitioner informed the Enquiry Officer that he will 
carry on with the case. P.W.l Thiru M. Kasi, Scientific 
Asst. Gr. I on 19-9-1988. Fourth sitting was not cross- 
examined by the Claimant/ Petitioner Thiru K. Ibrahim 
because of his inability and that the enquiry was adjourned 
to 26-9-1988. Even on 26-9-1988, the petitioner prayed for a 
permission to engage a lawyer to complete the enquiry and 
the Enquiry Officer informed the petitioner that permission 
to engage a lawyer was refused and the petitioner was 
advised several times in this regard and adjourn the enquiry 
on 3-10-1988. On the Sixth Sitting on 3-10-1988 the 
petitioner/claimant did not present himself for enquiry and 
enquiry was adjourned to 17-10-1988. On 17-10-1988 for 
the 7th sitting, the petitioner did not turn up and the 
Presenting Officer Thiru Sethumadhavan was advised to 
proceed further in this case by the Enquiry Officer and 
that Thiru R. Jayaram was examined on that date. 

77. P.W. 4 Thiru U. Toppo was examined on 
7-11-88, in the Nineth sitting of the domestic enquiry. For 
the mneth sitting on 7-11-88, the Petitioner/claimant Thiru 
K. Ibrahim did not turn up. P.W. 4 Thiru U. Toppo has 
stated before the Enquiry Officer that his staff has written 
the letter and he has signed the same and that he remitted 
11-11-87 in OTA extention Counter and 
Ks. 700/- remitted was for mail transfer to family favouring 
Tmt. Ph.Iomena, S.B. A/c. No. 48/72 State Bank of India, 
Jhangirabad, Bhopal and he got the Counterfoil from the 
Cashier duly signed and stamped and he have the amount 
to the Cashier in the Counter and obtained the receipt for 
Rs. 700/- and when his family asked the Respondent/ 
Bank at Jhangirabad, about the remittance of Rs. 700/- 
made by him, they replied that no remittance was received 
and then he write a letter and asked his friend to give it to 
the bank because at that time he was in Gwalior and that 
bank required him to produce the counterfoil which he 
did and the bank gave him a cheque for Rs. 700/- and he 
received amount through OTA on 22-4-88. For the 10th 
sitting on 14-11-88 in the domestic enquiry the Petitioner/ 
Claimant Thiru K. Ibrahim did not turn up. Thiru S. 
Chandrasekaran, Cash Officer was examined as P.W. 5 on 
14-11-1988. In the 11th sitting, on 6-2-89 when P W 6 
Thiru J. Damodaran, Officer of the bank was examined 
the claimant/petitioner Thiru K. Ibrahim attended the’ 
enquiry. When the petitionery Thiru. K. Ibrahim, was asked 
by the Enquiry Officer whether he wished to cross-examine 
P.W. 6 Thiru J. Damodaran he replied ‘No.’ Sir and said 
that one key was always available with the Postmaster 
OTS during the tenure of PW 6 J. Damodaran and the 
stamps used in OTS counter was kept in the OTS counter 
itself and Thiru J. Damodaran used to take care of Cash 
counter, during his lunch breaks and this was denied as 
baseless by P. 6 Thiru J. Damodaran stating that normally 
at 1.30 P.M. the counter used to be crowded with OTA 
cadres and all the officials incharge and clerk used to be 
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busy in getting vouchers posted and passed and making 
It ready for eventual payment by the Cashier. In the 12th 
sitting on 20-3-1989 Domestic enquiry Thiru K. Ibrahim, 
the petitioner did not turn up and P. W. 7 Thiru C J Paul 
was examined. P.W. 7 Thiru C.J. Paul has stated before 
the Enquiry Officer that he remitted Rs. 400/- on 5-2-88 by 
Mail transfer for credit of his mother’s Account No. 38/ 
8677 at Tiruchur and his mother’s name is Tmt. 
Thandamma and he remitted the said amount in OTA 
Extension Counter on 5-2-88 and receipts for Rs. 400/- 
was issued to him by the bank and since he get a letter 
from the mother’s stating that the money did not reach at 
Tiruchur he gave a letter to the bank and after 2 days he 
got the refund of Rs. 200/- at Officers Training Academy 
In the 13th sitting on 22-6-89, Thiru K. Ibrahim petitioner 
was present and informed the Enquiry Officer that he has 
no proposal to produce any witnesses on his behalf nor 
he would like to be examined himself as a witness and the 
Enquiry Officer proposed to conclude the enquiry after 
giving another final chance to the Petitioner/Claimant 
Thiru K. Ibrahim to defend himself and decide to conduct 
the next sitting on 26-5-89 at Guindy branch. In the 14th 
sitting on 26-6-89, the petitioner/claimant Thiru K. Ibrahim 
was present. The Petitioner/claimant informed the Enquiry 
Officer that since he was unable to exj)Iain and defend 
himself, once again requested permission to fix a lawyer’s 
defence and the Enquiry Officer informed the petitioner 
Thiru K. Ibrahim that he was already advised in the 
domestic enquiry permission could not be granted for 
engaging a lawyer as his defence representative and 
thereupon the petitioner/claimant informed the Enquiry 
Officer that if it was so he was helpless and he has nothing 
to say etc. A perusal of Ex.W. 76 Enquiry proceedings 
normally show that the Petitioner/Claimant was given due 
and adequate opportunity in the domestic enquiry, in the 
considered opinion of this Tribunal. Except Thiru 
Shubkaran all other constituents were examined as 
witnesses m the domestic enquiry and the Respondent/ 
Bank has paid back the money to the constituents. In 
short, the witnesses P.W. 1 to P.W. 7 examined in the 
domestic Enquiry before, the Enquiry Officer were not 
Cross-examined by the Petitioner/claimant. Moreover, the 
Hon’ble High Court in its Order dt. 10-4-2007 in W.A. No. 
1508/04 has observed interalia that the Pelitioner/claimant 
having participated on serveral sittings, he abandones 
the enquiry after certain stage and copies of documents 
were also either supplied or allowed to be perused by the 
workman and already adequate opportunity was given to 
him. Therefore, it is not correct to state that documents 
were marked hurriedly in the domestic enquiry, in the 
considered opinion of this Tribunal. 

78. Ex. W. 77 is the findings of the Enquiry Officer, 

In Ex.W. 77 Findings of the Enquiry Officer, the Enquiry 
Officer for charge No. 1 has observed that the petitioner/ 
Claimant was on duty on 26-10-87 as evidenced by receipts 
for payments scroll dt. 26-10-87 and that the counterfoil 
Ex.P. 2 bears the cash received stamp duly signed by the 
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delinquent employee and the signature on the counterfoil 
Ex, P, 2 compares well with those in the leave letters of the 
employee submitted to the Branch Manager, Guindy 
Branch (Ex. P. 21-Ex. P. 26) and this was confirmed by the 
Scientific Asstt. of the Office of the Director, Tamil Nadu 
Forensic Science Laboratory and the amount of Rs. 3,000 
so received as per counterfoil was not accounted for in 
the receipts scroll dtd. 26-10-87 and from the facts and 
evidences adduced and based on the above observations, 
the petitioner was found guilty of the Charge No. 1. In 
respect of Charge No, 2, the Enquiry Officer has observed 
inter alia that the Petitioner Thiru K. Ibrahim was on duty 
on 1 LI 1-87 as evidenced by Receipts/Challan Scroll dtd. 
11-11-87 and the cash Counter foils Ex. P. 6 bears the 
cash received Stamp and it is signed by the delinquent 
employee and the signature on the Counterfoil Ex. P, 6 
compares well with those in the leave letters of the 
employee submitted by the Manager, Guindy branch 
Ex. P. 21-Ex. P. 26 is confirmed by the Scientific Assistant 
Office of the Director of Tamil Nadu Forensic Science 
Laboratory Deptt. and the amount of Rs. 700 so received 
as per Counterfoil has not been accounted for in the 
receipts Scroll dt. 1 LI 1-87 and from the facts and 
evidences adduced and based on observations, the 
pctitioncr/claimant was found guilty of the Charge No. 2. 
In respect of Charge No. 3 the Enquiry Officer has 
observed that the Petitioner Thiru K. Ibrahim was on duty 
on 3-2-1988 as evidenced by Receipts/Payment Scroll 
dt. 3-2-88 and the cash counterfoil P. Ex. 3 bears the cash 
received stamp and it is signed by the delinquent employee 
and the signature and the counterfoil P.Ex. 3 compares well 
with those in the leave letters of the employee submitted to 
the Branch Manager, Guindy Branch, P.Ex. 21 to P. Ex. 26 
and this has been confirmed by the Scientific Assistant 
office of the Director, Tamilnadu Forensic Science 
Laboratory, Chcnnai-4 (P. Ex. 1) and a sum of Rs. 500 so 
received as per the counterfoil has not been accounted for 
in the receipts scroll dtd. 3-2-88 and came to the conclusion 
that the petitioner Thiru K. Ibrahim was found guilty of 
Charge No. 3. 

79. In regard to Charge No. 4, the Enquiry Officer 
has observed that the Petitioner Thiru K, Ibrahim was on 
duty on 5-2-1988 as evidenced by Receipls/payments scroll 
dtd. 5-2-88 and the cash counterfoil P. Ex. 4 bears the cash 
received stamp and it is signed by the delinquent employee 
and the signature on the counterfoil (P. Ex. 4) compares 
well with those in the leave letters of the employee 
submitted to the Branch Manager, Guindy Branch (P. Ex. 
21 to P. Ex. 26) and this has been confirmed by the Scientific 
Asstt. Office of the Director, Tamil Nadu Forensic Science 
Laboratory, Madras-4 (P. Ex. 1) and the amount of 
Rs. 400 so received as per counter foil has not been 
accounted for in the receipts scroll dtd. 5-2-1988 and Thiru 
K. Ibrahim, the petitioner was found guilty of the Charge 
No. 4. In r-espect of Charge No. 5 the Enquiry Officer has 
observed that the petitioner Thiru K. Ibrahim was on duly 


on 4-11-87 as evidenced by the Receipts/payments Scroll 
dtd. 4-11-1987 (P. Ex. 54) and the cash counterfoil P. Ex. 5 
bears the cash received stamp and is signed by the 
delinquent employee and the signature on the counterfoil 
P. Ex. 5 compares well with those in the leave letters of the 
employee submitted to the Branch Manager, Guindy 
Branch, (P. Ex. 21 to P. Ex. 26) and the signatures have been 
identified by Thiru J. Damodaran P.W. 6 and confirmed by 
the Scientific Asstt. Office of the Director, Tamilnadu 
Forensic Science Laboratory, Madras-4 (P. Ex. 1) and the 
amount of Rs. 1,800 so received as shown in the counterfoil 
P. Ex. 5 has not been accounted for in the receipts scroll 
dt. 4-1L87 (P. Ex. 54) and the petitioner Thiru K. Ibrahim 
was found guilty of the charge No. 5. 

80, According to the learned Counsel for the 
Petitioner/Claimant that the enquiry officer in his findings 
Ex. W. 77 has not taken into account the relevant points 
and he had not discussed the evidence tendered by 
witnesses in the domestic enquiry and therefore his 
findings are perverse. In Ex. W. 77 findings of the Enquiry 
Officer, the Enquiry Officer has analysed the charge and 
has given his observations and came to the conclusion on 
the basis of facts and evidences adduced and found the 
Petitioner/Claimant guilty of the charges. In Ex. W. 77 
findings of the Enquiry Officer, the Enquiry Officer has not 
discussed about the evidences tendered by the witnesses. 
In the domestic enquiry. The Enquiry Officer in the enquiry 
findings Ex. W. 77 has mentioned that the defence 
arguments are ‘NIL’. Merely because, the Enquiry Officer 
has not mentioned about the evidence tendered witnesses 
in the domestic enquiry, it cannot be said that the domestic 
enquiry findings are vitiated and perverse, in the 
considered opinion of this Tribunal. Admittedly, the 
Enquiry Officer is not like a trains Judicial Officer to write 
a reasonal findings, elaborate Judgement. The Enquiry 
Officer in his findings, after analysing the charges has come 
to the conclusion that there are relevant evidence to prove 
the charges levelled against the Petitioner/Claimant. A 
perusal of the Cashier’s Receipt Scroll copies indicate 
that the various amounts received as per the counterfoils 
were not accounts for in the said scroll on the relevant 
dates and therefore this piece of evidence is crucial to 
prove the charges levelled against the Claimant/Petitioner 
coupled with other cumulative facts and attended 
circumstances of the case. In the instant case, the enquiry 
conducted against the Petitioner/Claimant is fair and proper, 
in the considered opinion of this Tribunal. As a matter of 
fact, it is significant to point out in regard to Charge No. 5 
that the petitioner/claimant has intentionally omitted to 
put the transaction of Rs. 1,800 in the Cash scroll which 
received on 4-11-1987 and failed to acount for the same, 
the Petitioner/Claimant has not submitted his explanation 
at all and the non-submission of the explanation in regard 
to charge No. 5, is a circumstance which clearly go against 
the pelitioner/claimant. 

81. The fact that the Petitioner/Claimant acted as 
Cashier on 26-10-87,11-11-^7,3-2-88,5-3-«8and 4-11-87 is 
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not disputed. The Claimant’s stand in the explanation Ex. 
W. 74 dtd. 16-4-88 is only to the effect that he perused the 
relevant challans and found that they did not bear his initials 
and he was not aware as to how the incidents cited had 
happened. In the explanation dtd. 16-4-88 Ex. W. 74, the 
petitioner/ciaimant has not stated that he has not received 
the cash remittances in question. In Ex, W. 74 Explanation 
dtd. 16-4-88, of the Petitioner/Claimant, there is no whisper 
as to how he failed to make relevant entries for the said 
remittances in the receipt scroll maintained by him as 
Cashier. Alter all. Standard of proof required in a 
Disciplinary proceeding is that of preponderance 
probability and not proof beyond reasonable doubt, in the 
considered opinion of this Tribunal. At any rate, the 
findings of the Enquiry Officer Ex. W. 77 are not arbitrary 
and they are not perverse also, in the considered opinion 
of this Tribunal. In the case on hand, their exists reasonable 
basis for the disciplinary authority to proceed against the 
Petitioner/Claimant and after due enquiry, the Enquiry 
Officer came to the conclusion that the Petitioner/Qaimant 
was found guilty of the Charges Nos. 1 to 5, Moreover, 
from the perusal of the Findings of the Enquiry Officer Ex. 
W, 77 it transpires that the Enquiry Officer has summoned 
up the matter and also mentioned the contention of the 
Petitioner/ciaimant that frauds in question could have been 
perpetrated hy other persons in the Officc/building viz. 
rhiru C,J, Damodaran, Olficer, State Bank of India or the 
Post master which was reiterated in his written defence 
brief and this was held to be not corroborated by any 
witness/evidence on his behalf etc. In short, the Enquiry 
Officer in his findings Ex. W, 77 has come to the conclusion 
that there is a clear documentary evidence/records 
establishing the truth of the facts to prove the charges 
levelled against the Petitioner/Claimant and found him guilty 
of all the five charges. As far as the present case is 
concerned, the Enquiry Officer has taken into consideration 
all the proved circumstances which provided a complete 
chain, no link of which is missing and they clearly point 
out to the guilt of the petitioner/ciaimant in the considered 
opinion of this Tribunal. 

82. According to the Learned Counsel for the 
Petitioner/Claimant the observations of the Enquiry Officer 
in his Enquiry findings Ex. W, 77 to the effect that the 
signatures on the Counter foils compares well with those 
in the leave letters are not correct, because the counterfoils 
contains only the initials and not the signatures. The five 
counterfoils are marked as Exs. W, 2 to W. 6 and they have 
been marked as Q. 1 to 0,6 in Ex. W. 1 re{X)rt of the Forensic 
Science Laboratory dtd, 1-6-88 Exs. W. 7 to W. 20 are the 
Pay in slip of the State Bank of India, Guindy OTS Extension 
Counter Branch wherein the admitted signatures of the 
Petitioner/ Claimant are seen. In Exs. W. 21 to W. 47, the 
full signatures of the Petitioner/Qaimant are seen and these 
signatures are seen in Q, 1 to Q. 6 in short farm and therefore, 
the observations of the Enquiry Officer in Ex. W, 77 Enquiry 
findings that the signatures on the Counterfoils compares 
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well with those in the leave letters of the Petitioner/ 
Claimant cannot be found fault with in the considered 
opinion of this Tribunal. Moreover, in Ex. W1 Forensic 
Science Laboratory report dtd. 1-6-88, it is clearly 
mentioned that the persons who wrote the Red enclosed 
initials, writings and signatures stamped and marked S. 1 
to S. 80 also wrote the red enclosed writings and initials 
similarly stamped and marked Q. 1 to Q. 6 and in the 
reasoning sheet annexed to Ex. W. 1 report it is specifically 
mentioned that both the standard and questioned writing, 
initials and signatures were freely and speedly written 
and agree cumulatively in the handwriting characteristics 
on a interse comparison etc. When P.W. 1 Thiru M, Kasi, 
Scientific Assistant Gr. I was not cross examined by the 
Petitioner/Qaimant in the domestic enquiry, then Ex. W, 1 
report cannot be disputed and Ex. W. 1 report cannot be 
brushed aside lightly. 

83, The learned counsel for the Petitioner/claimant 
contends that no witness examined in the domestic enquiry 
had identified the Petitioner/Claimant as Cashier on the 
relevant dates when the remittances in question were made. 
Admittedly, the Petitioner/Claimant has not cross-examined 
P.W. 1. Thiru M. Kasi, Scientific Asstt. Gr. I, in the domestic 
enquiry. On 17-10-88 for the 7th sitting the petitioner/ 
claimant has turn up and the enquiry proceeded further 
and P.W. 2 Thiru R. Jayaram was examined. For the 9th 
Sitting on 7-11-88 the petitioner/claimant has not turned 
up and P.W. 4 Thiru U. Toppo was examined. For the 10th 
sitting on 14-11-88 the Petitioner/Claimant has not turned 
up and P.W. 5 Thiru S. Chandrasekaran Cash Officer was' 
examined. In the 12th sitting on 20-3-89 in the domestic 
enquiry the petitioner has not turned up and Thiru CJ. 
Paul was examined as P.W. 7. In the 8th sitting on 21 -10-88 
in the domestic enquiry the Petitioner/Qaimant has not 
turned up and Thiru B. Mohanan Pillai was examined as 
P.W. 3, From the above, it is candidly clear that when the 
constituents of the bank were examined as witnesses on 
the relevant dates, the petitioner/claimant has chosen to 
absent himself by not appearing in the domestic enquiry. 
Therefore, the contention of the Petitioner’s side, the 
constituents/witnesses have not identified the petitioner/ 
claimant is not accepted by this Tribunal. 

84. When the Petitioner/Claimant has acted as 
Cashier on the relevant dates when the constituents made 
the remittances, then it is for the Petitioner/Claimant to 
prove the fact which is particularly within his knowledge 
and equity fair play and justice also demand that he must 
prove the same and he cannot plead ignorance as to how 
the incidents cited by the Respondent bank had happened 
especially when the burden of proof in the given case has 
shifted on the delinquent, based upon the explanation given 
by him and the nature of charges levelled. 

85. It is significant to point out that in 2005 (2) LU P. 

6 Varadarajan K.S. and Deputy Commissioner of Labour 
(A.A. under S. 41(2) of the T.N. Shops & Establishments 
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Act 1947), Madras and Another, it is observed that. 

“It must be understood that the appelate authority is 
the Deputy Labour Commissioner and he is not 
excepted to write in elaborate and as good a judgement 
as a regular Civil Court would do. He is only an 
executive authority and we (jannot except the 
executive authority to write as good a judgement as 
a trained judicial officer. Moreover, this Court under 
Article 226 of the Constitution of India cannot 
reapprecite the evidence nor can it go into the 
question of evidence in support of the charges this 
Court cannot interfere.” 

86. The Learned Counsel for the Petitioner urges 
that the Appellate Authority has not disposed of the 
appeal field by the Petitioner within a period of 60 days 
as required and without applying his mind the Appellate 
authority has confirmed the findings of the Enquiry 
Officer and that the appellate authority has not evaluated 
evidence and that the Order of the appellate authority is a 
non-speaking one. Ex. W. 81 is the Appeal dt. 2-5-1990 
filed by the Petitioner/claimant against the Order of 
dismissal. Ex. W. 79 is the Dismissal order dt. 14-3-90 
passed by the Disciplinary authority, Deputy General 
Manager of the bank. Ex. W. 83 dt. 2-6-1990 is the order 
passed by the Appellate Authority, General Manager 
(Operations of the Respondent/bank). 

87. According to the Learned Counsel for the 
petitioner, as per Bipartite Settlement para. 19 :14 in cases 
where hearings are not required an appeal shall be disposed 
of within 2 months from the date of receipt thereof and in 
cases where hearings are required to be given and arc 
requested for, such hearings shall commence within one 
month from the date of receipt of appeal and shall be 
disposed of within one month from the date of conclusion 
of such hearings, and the period within which an appeal 
can be preferred shall be 45 days from the date on which 
the original order has been communicated in writing the 
employee concerned and as far as the present case is 
concerned, the appeal has been preferred by the Claimant/ 
Petitioner Ex. W. 80 dated 2-5-90 was disposed of by the 
Appellate Authority as per Ex. W, 83 dt. 26-9-90 after a 
period of 4 months and 24 days and therfore the hank has 
violated the Bipartite Settlement para 19 : 14 in and by 
which they should have disposed of the appeal within a 
period of 2 months from the date of receipt of appeal. 

88. The Learned Counsel for the Respondent/Bank 
submits that the words that an appeal shall be disposed of 
within 2 months from the date of receipt thereof as 
mentioned in para 19 :14 of the Bipartite settlement is only 
directory in nature and the same is not mandatory and in 
support of his contentions he relied on the Judgement in 
Civil Appeal No. 2534/2007 Management, Dandiyan 
Roadways Cor. Ltd.,Vs. N. Balakrishnan, wherein it is 
observed that : 


“Furthermore, even if the statute specifies a time for 
publication of the same by itself could not have been 
held to be mandatory. Such a provision would be 
directory in nature it is a well-settled principle of law 
that where a statutory functionary is asked to perform 
a statutory duty within the time prescribed therefore, 
the same would be directory and not mandatory”. 

89. The Learned Counsel for the Respondent/Bank 
contends that the provision in a statute which is procedural 
nature although employs the word ‘shalf may not be held 
to be mandatory if no prejudice is caused to a party and in 
the instant case the word ‘shall’ in the Bipartite Settlement 
is only aprocedural provision, which is not of a mandatory 
character and the ultimate test should be viz. the test of fair 
hearing as it usually called and in the instant, case, no 
prejudice has been caused to the appellant/claimant. 

90. At this juncture, it is relevant to point out that 
generally although the word ‘shall’ be considered to be 
imperative in nature but it has to be interpreted as directory 
if the situation or context otherwise demands, in the 
considered opinion of this Tribunal. It is significant to point 
out that para 19 : 14 of the Bipartite Settlement, nowhere 
provides for the consequences if the appeal is not disposed 
of within a period of 2 months from the date of its receipt. 

91. A procedural rule oridinarily should be 
construed as mandatory as per decision AIR 2003 Kant. 
417,422 A. V. Purushitlam Vs. N.K. Nagraj. 

92. Whenever a statute declares that a thing shall 
be done,the natural and proper meaning is that a peremptory 
mandate is enjoined. But where the thing has reference to 
(i) the time or formality of completing any public act, not 
being a step in a litigation or accusation or (ii) the time or 
formality of creating an executed contract whereof the 
benefit has been or but for their own act might be, received 
by individuals or Private Companies or Private 
Corporations, the enactment will generally regarded as 
merely directory unless there be words making the thing 
done void if not done in accordance with the prescribed 
requirements (Stroud 6th Edi); 2000. 

93. The word shall is in the context only directory 
and not mandatory and the non-compliance with the 
directions would not render a promotion or a transfer 
otherwise regularly and validly made any way ineffective 
or inoperative as per decision AIR 1958 Kerala 85,87, CP. 
Mary Vs. State of Travancore—Cochin. 

94. As far as the gresent case is concerned, even 
though the Bipartite Settlement para 19:14 speaks of. 

“An appeal shall be disposed of within 2 months 
from the date of receipt thereof. 

the word ‘shall’ is to be construed only as directory 
and not mandatory, in the considered opinion of this 
Tribunal. Further more, since the appeal in the instant case 
has been disposed of after a period of 4 months and 24 
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days it will not lead to the conclusion that the order of 
Appellate Authority Ex. W. 83 dt, 26-9^90 is a nullity one. 
In short, by disposing of the appeal on 26-9*90, no prejudice 
has been caused to the petitioner/claimant, in the 
considered opinion of this Tribunal, 

95. The Learned Counsel for the Respondent/bank 
submits that this Tribunal is not expected to sit as a 
Appellate Court on the enquiry report and in support of 
his contentions, he relied on the decision 2007 (2) LU 295 
@ 299 Ananda Kathirone and Another And Presiding 
Officer, Principal Labour Court, Chennai and another, 
wherein it is held that: 

'The common thread running through the decision 
of the Apex Court is that the Courts should not 
interfere with the administrative matters unless it is 
illogical or sutlers from procedural impropriety. The 
scope of judicial review either by the Labour Court 
or by the High Court or by the Supreme Court is 
clarified by the Supreme Court. The scope of judicial 
review is limited is defined and decision making 
process and not the decision. There is no scope for 
interlcrence in the order of the disciplinary authority 
basing on the report of the enquiry officer unless the 
order of the disciplinary authority is based on no 
evidence, error of law and not error of fact and such 
error is appeared on the face of the record. It is not 
for the court to construre itself as an appellate Court 
over the orders of the disciplinary authority to resolve 
the action qualitatively different from ordinary civil 
dispute and re-adjudicatc upon the question of fact 
decided by the authorities.” 

96. The Learned Counsel for the Respondent/Bank 
cited the decision 1994 Suppl. (2) SCC 468 @ 470,471, Slate 
Bank of India Bhopal Vs. S.S. Koshal, wherein ii is observed 
as follows:— 

“Now coming to the third ground on which the High 
Court has allowed the Writ petition, the relevant rule 
[Rule 51 (2)] reads as follows: 

“An appeal shall be preferred within 45 days 
from dale of receipt of the order appealed 
against. The appeal shall be addressed to the 
appellate authority and submitted to the 
authority whose order is appealed against. 
The employee may, if he so desires, submit an 
advance copy to the appellate authority. The 
authority whose order is appealed against shall 
forward the appeal together with its comments 
and records of the appellate authority shall 
consider whether the findings are justified 
and/or whether the penalty is excessive or 
inadequate. Authority may pass an order 
confirming, enhancing, reducing or setting 
aside the penalty or remitting the case to the 
authority which imposed the penally or to any 
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other authority with such directions as it deems 
fit in the circumstances of the case.” 

The High Court has taken the view that the rule 
required the appellate authority to pass a 
speaking order even if it is an order of affirmance. 
For the purpose of this case, we shall assume 
the said view to be the correct one. Even so we 
are not satisfied that the appellate order is not a 
speaking order. We have already extracted the 
appellate order in full herein beforc,which 
shows that it considered at length the facts of 
the case including the fact that the appellate 
authority (Sic disciplinary authority) had 
differed from the findings of the Enquiry Officer 
in respect of the two charges. The appellate 
authority then says that it considered the 
relevant grounds of appeal and after 
considering the facts of the case came to the 
conclusion that there was no substance in the 
appeal. In view of the fact that it was an order of 
affirmance, we are of the opinion that it was not 
obligatory on the part of the appellate authority 
to say more than this as the order as it is, shows 
application of mind. The order cannot be 
characterised as a non-speaking order.” 

97. A perusal of Ex. W. 83 order of Appellate 
Authority Dt. 26-9-90, shows the application of mind by 
the Appellate authority and the appellate authority has 
observed that even though reasonable opportunity was 
given to the petitioner, he failed to enlist the assistance of 
an member of a registered Union of Bank Employees and 
his inability to cross-examine the prosecution witnesses 
was, therefore, of his own creation etc. and that the other 
points raised by him in the appeal are irrelevant to the 
issue. As a matter of fact, the appellate authority has come 
to the conclusion that there is no justifiable ground to 
interfere with the decision of the Disciplinary Authority in 
dismissing the petitioner from the bank service and hence 
rejected the appeal dt. 2-5-1990. As a matter of fact, the Ex. 
W 83 order of the Appellate authority dt. 26-9-90 is a 
speaking order and it cannot be described as a non-speaking 
one by any stretch of imagination in the considered opinion 
of this Tribunal. Moreover, in an order of affirmance, it is 
not obligatory on the part of the Appellate authority to say 
more than what is stated in the said order. 

98. From the facts and attendant circumstances of 
the prescent case, this Tribunal opines that the Petitioner/ 
Claimant has driver the nails to his downfall by not cross- 
examining the presecution witnesses when the burden of 
proof has shifted on him based upon the explanation 
furnished by him and the charges levelled against him. 

99. This Tribunal opines that as per Bipartite 
Settlement para 19:14 it is proper for the Respondent/bank 
to pass orders in appeal matters within the stipulated period, 
so that the spirit of the said settlement does not get defected. 
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100. In 2007,11LLJ p. 856 Shiras Golden Restaurant 
And Commercial Shop & Fact. Est. Union and others, it is 
observed as follows :— 

“Practice and Procedure—Assistance of Lawyer 
sought by workman to held them in enquiry proceedings— 
If employer be not represented by legally tained person, 
workman would not have right to take assistance of the a 
lawyer—Further, charges in this case not complicated 
involvingvoluminous records—Hold in such 
circumstances assistance of lawyer not required—No 
violation of natural justice due to rejection of plea of 
workman. ” 

101. The term Misconduct is of two words. ‘Mis’ 
means badly and ‘conduct’ means behaviour. As a matter 
of fact, ‘Misconduct’ is a relative term. In stroud’s Judicial 
Dictionary, the term ‘Misconduct’ means arising from ill- 
motive. The term ‘misconduct’ literally means Conduct 
amiss, to mismanage, wrong or improper conduct, bad 
behaviour, unlawful behaviour or conduct. The synonyms 
are Misbehaviour, misdemeanour; mismanagement; 
misdeed, deliquency; offence. It implies a wrong intention. 
Misconduct is doing something or omitting to do 
something which is wrong to do or omit. Whereas the 
person who is guilty of the act or omission knows that the 
act which he is doing, or that which he is omitting to do, is 
a wrong thing to do or omit it, therefore, follows that the 
misconduct may or may not be wilful [Lewis v. G. W. Railway 
Co.(1877)3QBD195]. 

102.1 is to be pointed out that Misconduct arises if a 
person does what he should not have done and does not 
do what he Should have done or any unbusiness like 
conduct, including negligence or want of necessary care. 
(P.N. Railway Co. V. Mooligi Sinai Co. AIR 1930 Calcutta 
815). 

103. At this juncture, it is pertinent to point out that 
acts of dishonesty/or Graud certainly constitute misconduct 
of serious nature which not only attract dismissal but much 
else as their legal cosequences as per decision 1963 I LLI 
P. 250 Workmen of Dema Dim Tea Estate v. Dema Dim Tea 
Estate. 

104. Moreover, the quantum of amount as 
misappropriated by an employee is irrelevant, when there 
is fiduciary relationship between the employer and 
Employee. Any Dishonest conduct on the part of an 
employee in relation to the business of his employer is a 
serious misconduct, in the considered opinion of this 
tribunal. 

105. It cannot be gain said that the petitioner/ 
claimant was empoyed in the Respondent/bank as 
Cashier,where the confidence of the constituents is a vital 
one for the success of the business of the Respondent/ 
bank, in the considered opinion of the Tribunal. 

106. In 1999II LLJ 194 Management of Catholic Syrian 
Bank Ltd., and Industrial Tribunal, Madras-104 & Another, 


it is inter alia held that the Industrial Tribunal cannot interfere 
with quantum of punishment of proved misconduct is grave 
in nature warranting dismissal from service. Thus, having 
regard to the facts and circumstances of the present case 
and in the light of the discussions made above and on 
examination and consideration of available materials on 
record, this trubunal comes to the conclusion that the 
Respondent/bank is justified in dismissing to petitioner 
Thiru K. Ibrahim with effect from 14-3-1990 and the point is 
answered accordingly. 

In the result, an award is passed holding that the 
Respondent/Bank is justified in dismissing the Petitioner 
Thiru K. Ibrahim with effect from 14-3-1990.There shall be 
no order as to costs. 

Dictated to shorthand writer and transcribed by her 
and corrected by me and pronounced in open Tribunal on 
this 19lh day of July, 2007. 

N. VENUGOPAL, Presiding Officer 

I.D.No. 77/92: 

LIST OF WITNESSES AND EXHIBITS: 

WITNESSES EXAMINED ONTHE SIDE ..NIL 

OF WORKMAN AND MANAGEMENT 

DOCUMENTS MARKED ON THE SIDE OF WORK¬ 
MAN: 

Ex.W.l 

Ex.W.2 

Ex.W.3 

Ex.W.4 

Ex.W.5 

Ex.W.6 

Ex.W.7 

Ex.W.8 

Ex.W.9 

Ex.W. 10 

Ex.W.ll 

Ex.W. 12 

Ex.W. 13 

Ex.W. 14 

Ex.W. 15 

Ex.W. 16 

Ex.W. 17 

Ex.W. 18 

Ex.W. 19 

Ex.W.20 


1-6-88 Report of the Forensic Laboratory 
26-10^7 Counterfoil of Challan 


3- 2-88 
5-2-88 

4- 11-87 
11-11-87 

5- 11-87 

6- 11-87 
3-2-88 
8 - 2-88 
3 - 2 ^ 
3-2-88 
26^1087 
26^1087 
26^1087 
5 - 1 ^ 
5-2-88 
5-2-88 
5-2-88 
5-2-88 


Pay in slip 


-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 

-do- 
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Ex.W.21 

7-11-87 

Leave letter from Claimant to 
Respondent 

Ex.W.56 

Ex.W.57 

9-11-87 

-do- page 22 

Ex.W.22 


10-11-87 

-do- page 23 

2M-87 

Ixave letter -do- (Xerox copy) 

Ex.W. 58 


Ex.W.23 

2-3-87 

-do- 

10-11-87 

do- page 27 

Ex.W24 

11-3-87 

Leave letter from claimant to 

Ex.W.59 

11-11-87 

do- page 29 



Respondent 

Ex.W. 60 

11-11-87 

-do- page 31 

Ex.W. 25 

Z5-3-87 

-do- 

Ex.W. 61 

12-11-87 

do- page 33 

Ex.W.26 

May, 87 

-do- 

Ex.W. 62 

000087 

-do- page 15 

Ex.W. 27 

Ex.W. 28 

14^-97 

108-87 

Cashier’s receipt scroll xerox copy 
Cashier’s receipt scroll xerox copy 

Ex.W. 63 

Ex.W.64 

214-88 

Banker’s cheque favouring U. Toppo 

Ex.W.29 

Aug.’ 87 

20-5-88 

-do- Shubkaran 

-do- 



Ex.W. 30 

13-8-87 

-dO' 

Ex.W.65 

26-l(L87 

Respondent debit O.T.S. Cash 
balance amount 

Ex.W. 31 

13-8-87 

-do- 




Ex.W. 32 

144^4^7 

-do- 

Ex.W. 66 

9-5-88 

Letter from Shubkaran to respondent 
Guindy branch. 

Ex.W.33 

14-8^7 

-do 

Ex.W. 67 

4-1187 

Respa^ident debit O.T.S. Cash 

Ex.W. 34 

144^4^7 

Cashier’s receipt scroll xerox copy 



balance amount 

Ex.W. 35 

17-8-87 

-do- 

Ex.W.68 

11-114^7 

-do- 

Ex.W. 36 

21-8-87 

Cashier’s-receipt scroll 

Ex.W. 69 

3-2-88 

-do- 

Ex.W, 37 

27-8-87 

-do- 

Ex.W. 70 

8-2-88 

-do- 

Ex.W. 38 

17-12-87 

-do- 




Ex.W. 39 

Ex.W. 40 

17-12-87 

30-10-87 

-do- 

Ex.W.71 

Ex.W. 72 

14-3-88 

214-88 

Respondent debit Suspense account 

-do- 

Cashier’s payment Scroll Book Label 

Ex.W. 41 

30-10-87 

-do- 

Ex.W. 73 

94^ 

Charge sheet 

Ex.W. 42 

Ocl.’87 

-do- 

Ex.W. 74 

164-88 

Letter from applicant to disciplinary 

Ex.W. 43 

26-10-87 

Cashier’s payment Scroll Book Label 



authority. 

Ex.W. 44 

3-2-88 

-do- 

Ex.W. 75 

14-54^ 

Charge sheet 

Ex.W. 45 

3-2-88 

-do- 

Ex.W. 76 

22-8-88 

Enquiry proceedings page. 1 to 45 

Ex.W. 46 

1-12-87 

Cashier’s payment Scroll Book Label 

Ex.W. 77 

19-9-88 

Findings of Enquiry officer 

Ex.W. 47 

5-2-88 

-do- 

Ex.W. 78 

8-9-88 

Letter from Applicant to Enquiry 

Ex.W. 48 

14-3-88 

Bank’s cheque favouring R. 



officer. 



Jayaraman 

Ex.W. 79 

14-3-90 

Dismissal order. 

Ex.W. 49 

14-3-88 

Telegraphic transfer application in 
favour of B, Unnikrishnan, 

Ex.W. 80 

2-5-90 

Appeal against the Order of dismissal. 

Ex.W. 50 

Ex.W. 51 

14-3-88 

Bank’s cheque favouring C.J. Paul. 

Ex.W. 81 

10-9-90 

Letter from applicant to Respondent 
questioning the non-disposal of 

24-2-88 

11-3-88 

Letter from B. Mohanpillai to 
Respondent 

Ex.W. 82 

10-9-90 

appeal 

Additional Grounds of Appeal. 


Ex.W,52 

Letter from C.J, Paul (o respondent 

Ex.W.83 




(O.T.A, Extn.) Guindy branch. 

26-9-90 

Order of Appellate Authority, 

Ex.W. 53 

21-3-88 

Letter from Subbu Toppo to 

FOR RESPONDENT/MANAOEMENT 



Respondent Guindy branch. 

Ex.M. 1 

21-12-87 

Complaint letter from Jayaraman 

Ex.W. 54 

6-11-87 

Cashier’s payment Scroll page, 19 

Ex.M.2 

20-5-88 

Suspence account debit voucher for 

Ex,W.55 

9-11-87 

Cashier’s payment Scroll page 21 



Rs. 1800/- 
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13 31ti^, 2007 

W.31T. 2529.-3?l«itP!«b RclK 1947 (1947 

^ 14) ^ ^ 17 ^ ^ 3ffqi 

q^lc^i Wq* Piqlq'bl ■iqqi q)4q)i^ ^ «i)q, 

arjsni '4 sfratfw '4 W4 >k ajisiini* 

3TfvgiTnT/?qTi ■^. 1, ^ ^ 

24/95) ^ 5r*?>lf?rc) t, # <^-^04 B7SFR ^ 13-8-2007 
^ isn «it i 

[4 li;?I-12012/288/94-31lf. m. (^-II)] 

New Delhi, the 13th August, 2007 

S.O. 2529.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Reference No. 
24/95) of the Central Government Industrial Tribunal-cum- 
Labour Court No. 1, New Delhi as shown in the annexure in 
the industrial dispute between the employers in relation to 
the management of Bank of Baroda and their workman, 
which was received by the Central Government on 
13^-2007. 

[No. L-12012y288/94-IR(B-n)] 
RAJINDER KUMAR, Desk Officer 

ANNEXURE 

BEFORE SHRISANTSINGH BAL; PRESIDING 
OFTlCERCENTRALGOVERNMENTINDUSnrS^^ 
TIBUNALNOJ; NEWDELffl 

LD. NO* 24/95 

In the matter of dispute between : 

ShriBalakRam 
Through Shri A.K. Jain, 

General Secretary, 

Utter Pradesh Bank of Baroda Employees Union (WZ) 
CO. Bank of Baroda, Vayaukti Bazar, 

Ghantaghar Branch, 

Meerut-250002. .... Workman 

Versus 

Zonal Manager, 

Bank of Baroda, 

R/o Anand Ashram Road, 

Civil Lines, 

Bareilly-24300L _Management 

APPEARANCES: Shri Balak Ram in person with 

his A/R 

Shri Brijesh Kumar Advocate 
Shri T.C. Gupta A/R for the 
Management 


AWARD 

The Central Government in the Ministry of Labour 
vide its order No. H2012/288/94-1R. (B-2) dated 8-2-1995 
has referred the following industrial dispute to this Tribunal 
for adjudication: 

“Whether the action of the management of Bank of 
Baroda, Bareilly in not confirming Shri Balak Ram, 
Permanent part-time Sweeper as permanent Peon is 
legal and justified? If not, to what relief is the said 
workman entitled?” 

2. Brief facts of this case as culled from record are 
that the workman was appointed as a permanent part time 
sweeper and posted to work at Keolaria Branch of the said 
Bank in Bareilly district w.e.f. 24-4-82 on one third of the 
scale wages payable to members of subordinate staff. His 
services conditions were/are governed by the provisions 
of the Sastry Award as modified in the Desai Award and 
further modified in the various Bipartite Settlements entered 
into between the management of the Bank and their 
workmen from time to time through he was appointed as a 
part time workman his services used to be utilized working 
in temporary vacancies of peon/messenger from time to 
time in leave etc. There arose a permanent vacancy of full 
time peon at Keolaria Branch in September, 93 and bank 
management selected him and promoted him to work in the 
aforesaid permanent vacancy of peon w.e.f. 15-9-93 but 
did not issue any appointment letter/order in violation of 
the provisions of the Bipartite Settlement, Award and was 
told that he would be given appointment letter/order lateron. 
Despite his appointment to the post of Peon he was also 
required to continue to perform the duties of Sweeper also 
which amounted to unfair labour practice. He worked 
satisfactorily in the post of peon for six months and he 
became entitled to be confirmed in the said permanent 
vacancy of peon. He requested the management for 
confirmation in the said post of full time peon messenger 
but he was threatened by the manager of the branch with 
reversion to the post of part time peon if he insisted for 
confirmation. He approached the union to negotiate in view 
of amicable settlement of his claim but of no avail. He raised 
industrial dispute before the ALC Central Dehradun on 11 - 
4-94. But ultimately he was removed from the said post of 
full time peon. 

3. The protest was lodged by the union against such 
arbitrary, malafide and illegal action of the management. 
The complaint was also made to A.L.C. Dehradun. ALC 
issued show cause notice advising the manager to reemploy 
claimant. After his removal management appointed one 
Rajinder Singh a new hand to work on temporary basis in 
the same post against the post he was working. A 
conciliation proceeding before the ALC ended in failure. 

4. The claimant has impugned the action of his 
reversion supersession as illegal and unjustified on various 
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grounds that the post of Peon/messenger at Keoralia 
Branch in which workman was appointed by way of 
promotion from part time workman as full time peon/ 
mesenger w.e.f. 15-9-93 was permanent. It was incumbent 
upon the management in terms of para 495 of the Sastry 
Award to give him an appropriate letter/order that he was 
being appointed/promoted in the said existing post the 
management was required to fill it within three months in 
terms of clause 20.8 of the Bipartite Settlement dated 
19-10-66 and he cannot be treated as temporary occupant 
of the said post. He should be deemed to have been 
appointed to the post in question permanently despite the 
fact that he was not issued any appointment letter. That 
the appointment of the claimant by way of promotion from 
part time workman to full time peon/messenger on 15-9-93 
did not constitute a temporary appointment within the 
meaning of definition of temporary appointment as per terms 
if Bipartite Settlement dated 19-10-66. That the workman 
was entitled to be given preference for filling the full time 
vacancy in view of the provisions of Bipartite Settlement. 
Even otherwise he has preferential right. The claimant has 
even otherwise preferential right to be made permanent 
vacancy after completing six months satisfactory 
appointment in the permanent vacancy and he be deemed 
to have been confirmed as full time Peon/Messenger in the 
permanent post. Management has acted arbitrarily and 
meted out to him hostile discrimination under article 14 and 
16 of the constitution or he being member of S. C. S.T. 
employees, entitled to continue in the permanent vacancy/ 
post of pcon/messenger in which he had been appointed/ 
promoted from 15-9-93 and he could not replaced by the 
new hand Shri RajinderSingh and after his removal which 
was prompted by malafides the management also acted in 
complete disregard the branch of the statutory provisions 
of Section 33 (1) (a) of the I.D. Act in as much as in view of 
Section 33 (1) (a) of the I. D., Act by making appointment 
during the pendency of conciliation proceedings. The 
action of the management in removing/discontinuing Bqlak 
Ram from permanent post of Peon from 20-5-94 and in not 
confirming him as permanent peon from 15-3-94 is illegal 
and unjustified and in view of the above claimant requested 
to treat him as a permanent confirmed full time peon from 
15-3-94 with consequential benefits of full pay scale and 
allowances etc. from 15-3-94 is holding the action of the 
management respondent as illegal and unjustified. 

4. Claim was contested by the respondent 
management by filing written statement raising preliminary 
objections that the workman Balak Ram has been employed 
in the respondent management in the sub staff cadre as 
part time sweeper in there are several distinct and different 
categories or cadres of employees such as sweepers, peons, 
messengers, sepoys or watch and ward personnel, hamals, 
liftmen, drivers, electricians, fire fighting men, watermen or 
bhishtis etc. and all these are reckoned as distinct & 
different category for purposes of interse seniority and 


promotions or for conversions from one post or category 
to another i.e. from sweepers to peons or from peons to 
clerks reference is made to para 498 of Sastry Award for 
perusal. The workman is not entitled to regularization as 
claimed. 

5. On merits his appointment with the bank as on 
temporary basis or part time basis as messenger etc. as 
mentioned above is not denied. It is stated that he was 
given chance to work as peon when the peon was on leave. 
It is further stated that management never held any 
recruitment process and appointed the workman as 
contended by him and he was never appointed against 
any substantive post or vacancy of a peon in the branch. It 
is denied that the management issued appointment letter 
to the workman for the post of a part time sweeper on 
permanent basis in Branch which as already stated is a 
small rural branch. Rest of the paras are denied as 
unfounded, misconceived. The taking of the matters by 
the Union and proceedings before the ALC are not denied. 
It is stated that the workman was never appointed against 
substantive post and hence there was no Question of 
removing him or discontinuing him as peon as claimed. 
However, when permanent peon was not available on duly 
workman Balak Ram used to be deployed in place of 
permanent employed peon and he was paid on prorata 
basis. Pending posting regular vacancies one Shri Rajinder 
Singh was engaged and his employment was in accordance 
with the government guidelines to give preference to those 
who worked for 240 days during the peirod January 82 to 
December, 1990. In that view of the matter therefore while 
engaging Shri Rajindra Singh the management did not 
commit any illegality. Even otherwise the workman Balak 
Ram had not acquired any vested right to the post of a 
peon merely because he had been substituting the peon 
who was temporarily absent. Part time employees employed 
as sweepers have a right to be appointed against full time 
vacancy falling vacant in the same cadre. His claim virtually 
tentamounts to an appointment in an excadre post by virtue 
of conversion which is not permissible as per guidelines 
prescribed by the workman. Proceedings by the learned 
ALC and reference order of the Government were/are 
whhout any raison d’ etre. Para 17 and sub paras are 
misconceived. The contentions of the Unions are 
misconceived devoid of any substance. It is submitted 
neither the workman was employed as peon nor the 
management removed him from the post of a peon rest of • 
the par^ are denied and that the workman is not entitled to 
any claim/relief as claimed. 

6. Written statement was followed by rejoinder where¬ 
in the controverted facts of the written statement were 
denied and those of the claim statement were reiterated to 
be correct. 

7. Thereafter management examined Shri Bhupender 
Chaturvedi Senior Manager (Personnel) in support of its 
case and proved his affidavit as Ex. MWl/1. After cross 
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examination management closed its evidence. Workman 
examined himself as WWl in support of his case. 

8.1 have heard Shri Brijesh Kumar Advocate A/R for 
the workman and Shri T. C. Gupta Advocate A/R for the 
managemnet and perused the record meticulously. 

The questions which arise for consideration are : 

1. Whether the workman was entitled to be appointed 
as permanent part time sweeper and made permanent. 

2. Whether the workman was promoted to the post 
of peon as claimed. 

9. Admittedly the workman claimant was appointed 
as part time sweeper in Sub Staff cadre in Keoralia Branch 
of Bank of the respondent and he has worked from 24-4- 
82 to 20-5-94 and he has also worked occasionally as 
peon in the absence of a peon when such peon was on 
leave or absent. There is no evidence on record that the 
claimant was ever appointed as peon on substatntive/ 
permanenet vacancy of peon. Even in his statement in 
cross examination he admitted it to be correct that he was 
appointed against the permanenet part time sweeper and 
was working as such even today i.e. on 27-3-97 and he 
used to work in place of peon who ever was on leave or 
otherwise absent and he is also member of the panchayat 
of village even at present and he did not obtain any 
permission from the bank for contesting such election. 
His claim for promotion from Part Time permanent sweeper 
to thes post of peon is not maintainable for the reasons 
that there is no channel of promotion from part time 
sweeper to permanent peon. However in the circular dated 
21-8-93 issued by the respondent bank which is placed 
on record, it is mentioned that 25% of the vacancies 
accuring in the peons cadre should be reserved for being 
filled in by conversion from sweepers, farashes, 
chowkidar, etc., who have put in a munimum of five years 
of full-time service even if they may not be possessing 
requisite qualifications but may possess elementary 
literacy and give proof of ability to read Hindi/English/ 
Regional language. It is also mentioned in the circular 
whenever recruitment of peon is to be made, 25% 
vacancies should be reserved for full-time permanent 
sweepers, farashes, chowkidars, etc., who have put in a 
minimum of five years full time service, to be filled up as 
stated above. There is nothing on record to show that 
there were vacancies of temporary or permanent peon 
available for claimant or that as also on 21-8-93. He has 
only worked as part time permanent sweeper so the benefit 
of conversion of the post of peon vide the above circular, 
dated 21-8-93 is not available to the workman/claimant. 
No other rules have been showni to me that the workman 
is entitled to the promotion for the post of part time 
sweeper. So his claim for treating him from part time 
sweeper to full time permanent and confirming him as 
Peon in my view is not tenable legally in absence of any 


provision of law or rule. There is no evidence to show as 
to whether the vacancy against which the workman 
claimant has been working as a part time sweeper is liable 
to be converted as per the circular dated 23-8-93 placed 
on record. The respondent bank has also placed on record 
the letter dated 20-4-82 in respect of the appointment of 
the workman as part time permanent sweeper. This letter 
is an admitted one and can be taken into account. 
According to this letter perusal of this letter shows that 
the respondent Bank of Baroda pleased to appoint or 
engage the workman in bank service as part-time sweeper 
in subordinate cadre on l/3rd salary and allowances etc. 
in the scale of full time workman of bank from time to time 
subject to his being found medically fit. He was on 
probation for a period of six months which was liable to 
be extended at the discretion of the respondent and his 
services were liable to be terminated by one months’s 
notice or on payment of a month’s pay and allowances in 
lieu of notice. And this letter dated 20-4-82 further staled 
that if, on the expiry of the period of probation, his work, 
conduct etc., are found satisfactory, and provided he was 
found medically fit, he will be confirmed in the Banks 
service. He will, however, not be entitled to subscribe to 
the staff provident fund. There is also no evidence to 
show that the workman was appointed from part time to 
full time messenger from 15-9-93 as claimed by him. 
Workman has also stated that one Rajinder Singh was 
appointed as Peon illegally on temporary basis after his 
services were discontinued which according to him 
amounts to unfair labour practice but the management 
has claimed that his appointment has been done 
according to rules. He (workman) has not averred so in 
his affidavit. So there is no evidence that any misconduct 
has been committed by engaging/appointing Shri Rajinder 
Singh. 

10. In view of the avo ve discussions, I hold that the 
workman is not entitled to be appointed and confirmed as 
permanent peon as claimed and the action of the 
management in not confirming him as permanent peon is 
legal and justified. Award is, thus, made. File be consigned 
to record room. 

Dated: 30-7-2207 SANT SINGH BAL, Presiding Officer 
13 2007 

1947 (1947 

^ 14) ^ ^ 17 

^ 30/95) ^ t, ^ 

^ 13-8-2007 ^ TITO ^ I 

[Tf. Tr^-12012/350/94-3TTi 3TR ^-II] 
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New Delhi, the 13th AuEust. 2007 SkA,_ ^_« ^ ^ I 

* 2. IM'W 3tM ^ ^ ^ ■JJIsjf 


S.O. 2530.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Reference No. 
30/95) of the Central Industrial Tribunal Jaipur as shown in 
the annexure in the Industrial Dispute between the 
employers in relation to the management of Punjab National 
Bank and their workman, which was received by the Central 
Government on 13-8-2007. 

[No. L-]2012/350/94-IR(B-Il)] 
RAJINDER KUMAR, Desk Officer 

3^1 fell Pie») 

30/95 

^ ^ ■R^Tem, ^ 

12012/350/94-anf. 3TR. (^.-2) 
1-6-1995 

at eUH gRI Mt?, 3W 

■^.■>^=1.^. airaiM ^ g#ft, 

arsiR, 

sHl^ H'4iq 1^-5, 

-aiTTeff 

■3RftsicT 

: «ft TftjRT y<h|^ 

inaf aftr ^ ; 9j) 3TR, 

3T5n«ff ?Rt aik ^ : ?fl ^ 

1^1 iV) : 26-5-2007 

3?^ 

1. m »45ll<H4, ^ fgc# % 

^ ^ 31RRI ^ ■sqRtrfq^rni ^ 

3lfq1^ tn t % ^ tRiR 

^ gRI # ^ gRRRt ^ 3?T^ 

3-9-93 gRI gRRRt *RIT giro ^ ^ (fg«r^) git g,i4q|g'| 
TTf^ T^‘ t? ^ (it TTFW ^ 3lfKrgrRt 


ail Hlfcti qi<i 1 ^ 4 l 3 fR)feRFi^ 4 ?T 

g;^ I mat ait 3 iR^ 9 - 3-2005 ait M ar at 31 R 

^ agftaa 3 ti4 sIr a^ gj^ g^ amr ^ 
aai ia^aig^ 4 f^TR 3 ^g(j 

31iaT ^ at^ ^gRt faiar aat ■gt tjpfgg tr giqtw ggi 

feraia# tr f ,g_ jo_20Qg ^ ^ 

at 31 R#. ^ % aaftqg gtaR srfggiR gg g % 

a^# 1 ^ 3 ig?R ar^ ^ Tig, 1 git at ^ gRt 

aar sfR^gigj 21 - 4-2007 ait ^atg^lag^ ait 3 TR^?jtgt. 

aaftsRT 31 , 41 ggg ^ g^ 4 ?i a^’ ^ ar a sIr gaa 
t^an^ara^^RR^alRgf^ 3 ii^^'f^ggig# 1 aafgj 
5 - 5-2006 ail Piqa git a^ I Ruq> 5 - 5-2006 ail atinatgit siR 
^a^ggf^^,^- 3 ng,a|Ra,pp!j}git 3 jR:^ 5 jtgt^ ^git 

aeln ^ TR ^ouq RgT ^aia ^ a^ ^ 

3 ?gm gigR aaia# ^ 8 _ 5 _ 20 Qg ^ 

t^aitaf I 8 - 5-2007 ^^aa^afiif^aaaftaa ^ 
a^ % a^ T|g, -q^ 

“ ^ ^ ajR^ ^ 3 R aar aaRw 9 - 3-2005 ^ a^ R?i f, g^ 
^ aatvi 3ig^R g, f 3 R,. 3 ;,^ ^ 

^ faiqi aicii ^ 1 ’ 3 Mqf gfaf^rfij at aiif 3 fl 9 > tsarrg' 
aRar a^ ar?! aia: ^ ggf git ggR -ggt 7 ^ 1 

3. SMat^ yPiPi(agitg?Rrf %giat'gfaaagRigt 
^ aiaf aa ggRRi gg, gp^ %4 git ^aar ^ 

^ ^ '^ggit ■jfe ■^' git^ g#q ^ aigt^jg 

aafar 3 tq+i< -Hiq|fag,^u| gR, ^ -^gj ^ tgrg, gg, 

ta'^gilf RP^ggigRg^^^l^^gj^Tj^^ 11 ^ 4 ' 

■a^ aiaiai^ % gt ga 4 ai^ 3TOi«ff gR, git gf f gg 
1 gftgrgitf Ti?agT4^3rfggg^g^-| 

ajs g,RUT g^ % a#' gR^ ^ gg, 

ai^ I 

4. aag ar tg^g I ^ trj ^ai g^ g gr^ 

^ a? a^ gtiT gi ggrar % araf gil ^g, g,# g^g ggRRl 

aai %a aRRgfnaT ■^' gigg %4 ^ 3 iai«ff gRi 

ai^ %4 a^ ^ atk ■'j 4 k fa^ ga 4 ^ g^ gg, 
amf ail gra, «g 1 ^ srarat gRj aifer ag^ tgafg? 

3 - 9-93 ^ igaf gRi igtrsa a^‘lagg g? ^ t atR grgf git^ 

wa?a'^a^^Tg«ag^ 3 nRjgR^gi, 34 gg„^g:^-^ 1 3^. 
^ ^ WK iRi ak aa aar kna aggr giai f; 

“aaia %a^ gg^^ ^ gg^gg ^ 3 g^ 

3 - 9-93 ?RT aiaf gt gRaaftg gg^,, grpgfl ^ gauRt aai 
ta*?^ fgrk agk git <T>i 4 qi 5 l ePqo aa ■^g ^ t gjqf ^tf a?a 
ar^ ^ srfaggfl a^’ 11 ” 


■’flag agg?i aiaf, ■^aiarat?! 
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2531, — 3lHiini+ l^elK 3Tf«rf^, 1947 (1947 
^ 14) gfl ^ 17 ^ WJR ^ 

^ TRIlira (H^l^<+iT 3lk'3^ «h4't>KT ^ 

siggy Tf PiRvi f^ciK 

srfqgiw, -2-=1^ ^ w if^szil 111/2005 ) ^ 

! j4)irvid «R^ t, ^ 4«4)K ^ 13-8-2007 ^ 

f 311 «n I 

[41^-12012/71/2005-311^ 3qR(^-II)] 
Tlf^l^ gpHK, ^13> 3lfV'M^ 

NewDelhi, the 13th August, 2007 
S.O. 2531.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. Ill/ 
2005) of the Central Government Industrial Tribunal-cum- 
Laour Court, No. 2, New Delhi as shown in the Annexure 
in the Industrial Dispute between the management. of 
Bank of India and their workman, received by the Central 
Government on 13-8-2007. 

[No. H2012/71/2005-IR (B-II)] 
RAJINDER KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE HlESIDINGOFnCERCENTRAL 
GOVERNMENTINDUSTRIALTRIBUNALCUM 
lABOUR COURT, NEW DELHI 

PRESDING OFFICER; R.N.RAL 

I.D. NO. 11/2005 

PRESENT: Sh. 1. Buther —1 st Party 

Sh. Rajat Arora —2nd Party 

In the matter of ;— 

Sh. Suresh Chand, 

BG-6/10-C, Paschim Vihar, 

NewDelhi-110063 

Versus 

The Zonal Manager, 

Bank of India (New Delhi Zone), 

Level-V, Tower-I, Jeevan Bharti Building, 

Connaught Circus, 

New Delhi-110 001. 

AWARD 

The Ministry of Labour by its letter No. L-12012/71/ 
2005IR [(BlI)] Central Government 01-09-2005 has referred 
the following point for adjudication. 

The point runs as hereunder; 

“Whether discharging the services of the workman 
Shri Suresh Chand from the management of Bank of 
India is just, fair and legal? If not, to what relief the 
workman is entitled to and fi'om which date.” 

The workman applicant has filed statement of claim. 
In the statement of claim it has been stated that the workman 
was appointed as a staff clerk in Bank of India on 4-7-1983 


and at all times relevant to the present dispute, his service 
conditions were governed by the provisions of the Sastry 
Award, as modified in the Desai Award and as further 
modified in the BPS entered into between the management 
of various banks including Bank of India and their workmen 
from time to time. 

That the Bank of India is a nationalized Bank and a 
statutory corporation, created by Banking Companies 
(Acquisition and Transfer of Undertakings) Act, 1970 (Act 
No. 5 of 1970) and is, therefore, a “State” rvithin the meaning 
of Article 12 of the Constitution of India and has 
constitutional duty to act fairly and equitably vis a vis all 
its employees in accordance with .^ticles 14 and 16 of the 
Constitution. 

That in August, 2003 when the workman was posted 
at Bakhtawarpur Branch of the Bank, he was placed under 
suspension by an order dated 14-08-2003 issued by Chief 
Manager and Disciplinary Authority at New Delhi, Zonal 
Office of the Bank. 

That the said Chief Manager and Disciplinary 
Authority subsequently issued a charge-sheet dated 
08-09-2003 to the workman, simultaneously instituting a 
departmental inquiry against him with the appointment of 
an Inquiry Officer to hold the inquiry by an order of the 
same date. 

That the Inquiry Officer commenced the inquiry on 
01-10-2003 which was concluded on 24-11-2003, whereafter 
the Presenting officer of the management and the defence 
representative of the workman submitted their respective 
written arguments to the Inquiry Officer. 

That the Disciplinary Authority then issued to the 
workman a show cause punishment notice dated 

14- 1-2004 enclosing therewith a copy of the findings of the 
Inquiry Officer dated 15-12-2003, thereby holding the charge 
against the workman as proved and asking the workman to 
show cause why the punishment of discharge from service, 
as proposed in the above notice, should not be given to 
him. Copies of the aforesaid show cause punishment notice 
dated 14-01-2004 and findings of the Inquiry Officer dated 

15- 12-2003 are being enclosed as Annexure W/1V and W/5 
respectively hereto. 

That the workman appeared before the Disciplinary 
Authority on 22-01-2004 and made his written and oral 
submissions against the order of proposed punishment. 
Thereafter the disciplinary authority passed the punishment 
order dated 24-01-2004. 

That the workman then preferred an appeal to the 
Appellate Authority of the Bank on 13-03-2004 against the 
punishment order of the disciplinary authority which was 
heard on 01-05-2004, whereafter the appellate authority 
passed orders dated 07-05-2004, thereby dismissing the 
appeal of the workman. Copies of the appeal of the 
workman, his submissions made before the Appellate 
Authority on 01-05-2004 and order of the Appellate 
Authority dated 07-05-2004 are being enclosed as Annexure 
W/7, W/8 & W/9 respectively hereto. 

That aggrieved by the rejection of his appeal by the 
Appellate Authority the workman sent a representation 
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dated 30-11-2004 to the Chairman of the Bank, for 
reconsideration of the punishment given to him, followed 
by a reminder letter dated 27-12-2004, copies of which are 
being enclosed as Annexure W/10 & W/11 respectively 
hereto. ^ 

That as the above representation of the workman to 
the Chairman of the Bank evoked no response or reply 
from him, the workman was left with no option but to raise 
the present dispute in the matter before ALXXQ, New Delhi. 

That the facts of the case being as briefly stated 
hereinabove, the workman submits that the action of the 
management of Bank of India in discharging the workman 
from service w.e.f. 24-01-2004 is illegal, unfair and 
unjustified. 

In the present case, the disciplinary authority had 
instituted the inquiry simultaneously with the issual of 
chargesheet without/before giving the prescribed 
opportunity to the workman. Hence the very institution of 
the inquiry was invalid. In support of his above submission, 
the ^rkman refers to a judgment of Orissa High Court 
PB) in Bhaskar Patra Vs. Punjab and Sind Bank (reported 
in 2000 -1 - LU 802), where after discussing the provisions 
of Clause 19.1 of the BPS, it has been held that “if a particular 
procedure is laid down for initiating disciplinary inquiry, 
the same has to be scrupulously followed,” 

That there are another fatal infirmity is in the 
institution of the inquiry in the present case in as much as 
that the disciplinary authority had neither disclosed in the 
chargesheet the evidence, if any, on the basis of which he 
ad framed the charge against the workman, nor had it 
annexed to the chargesheet any list of such evidences, 
which showed that it had framed the charge without 
considering any evidence in its support. It is submitted 
that a charge can be framed against an employee only when 
there is some evidence with the disciplinary authority 
sufficient to frame the charge. In State of UP Vs. Bashistha 
Narain Singh (reported in 1973 Lab I. Cases 717, the High 
C^urt of Allahabad has held that non-disclosure in the 
chargesheet of the information about the evidence to be 
used against the delinquent in support of the charges 
amounts to denial of a reasonable opportunity to defend 
himself effectively. 

In fact the disciplinary authority had decided to 
institute inquiry against the workman without giving him 
the opportunity of giving explanation to the charge framed 
against him, which was evident from the fact that it had 
even appointed the Inquiry Officer on the day the inquiry 
was instituted. It has been held by Orissa High Court in 
Neelkanth Sahu Vs, Registrar Co-op. Societies (1978 
Lab -1 Cases - 1530) that appointment of Inquiry Officer 
cannot be made without first obtaining the statement of 
defence of the charged employee to the chargesheet and 
considering the same. 

Had the disciplinary authority been fair enough to 
give oppdrtunity to the workman to give his explanation as 
to the charge against him, he could have, by his explanation, 
tried to convince the disciplinary authority that he was 
innocent of the charge and there was no justification for 


subjecting him to a disciplinary inquiry. The denial of such 
opportunity to the workman ,was therefore, also manifestly 
violative of the principles of natural justice. 

That the facts of the case being as briefly stated 
hereinbefore, the workman submits that the action of the 
Management of Bank of India in discharging the workman 
from service w.e.f. 24-01-04 is illegal, unfair and unjustified 
on the following, among other GROUNDS. 

Because the very institution of the enquiry against 
the workman by the Management was illegal in as much as 
that no opportunity was given to him by the Disciplinary 
Authority for giving his explanation as to the charge 
against him before instituting the enquiry, which omission 
on the part of the Disciplinary Authority was in 
contravention of the provisions of the Bipartite Settlement 
dated 19-10-66 and also in violation of the principles of 
natural justice. 

“An employee against whom disciplinary action is 
proposed or likely to be taken shall be given a charge- 
sheet, clearly setting forth the circumstances appearing 
against him and a date shall be fixed for enquiry, sufficient 
time being given to him to prepare and give his explanation. 

In the Present case, the Disciplinary Authority had 
instituted the eiiquiry simultaneously with the issual of 
chare-sheet without/before giving the prescribed 
opportunity to the workman. Hence, the very institution 
of the enquiry was invalid. In support of his above 
submission, the workman refers to a judgement of Orissa 
High Court (DB) in Bhaskar Patra V. Punjab & Sindh Bank 
(reported in 2000-I-LLF-802), where after discussing the 
provisions of Clause 19.1 of the Bipartite Settlement, it has 
been held that “If a particular procedure is laid down for 
initiating disciplinary enquiry, the same has to be 
scrupulously followed.” 

Because there was another fatal infirmity in the 
institution of the enquiry in the present case in as much as 
that the Disciplinary Authority had neither disclosed in 
the chargesheet the evidence, if any on the basis of which 
he had framed the charge against the workman, nor had it 
annexed to the charg-sheet any list of such evidences, 
which showed that it had framed the charge without 
considering any evidence in its support. It is submitted 
that a charge can be framed against an employee only when 
there is some evidence with the Disciplinary Authority 
sufficient to frame the charge. In State of UP v. Bashistha 
Narain Singh (reported in 1973**Lab, I.Cases 717), the High 
Court of Allahabad has held that non disclosure in the 
charge-sheet of the information about the evidence to be 
used against the delinquent in support of the charges 
amounts to denial of a reasonable opportunity to defend 
himself effectively. 

Because in fact, the Disciplinary Authority had 
decided to institute enquiry against the workman without 
giving him the opjwrtunity of giving explanation to the 
charge framed against him, which was evident from the 
fact that it had even appointed the Enquiry Officer on the 
day the enquiry was instituted. It has been held by Orissa 
High Court in Nelkanth Sahu V. Registrar Co.op. Societies 
(1978-Lab I. Cases-1530) that appointment of Enquiry 
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Officer cannot be made without first obtaining the statement 
of defence of the charged employee to the charge-sheet 
and considering the same. Because had the Disciplinary 
Authority been fair enough to give opportunity to the 
workman to give his explanation as to the charge against 
him, he could have, by his explanation, tried to convince 
the Disciplinary Authority that he was innocent of the 
charge and there was no justification for subjecting him to 
a disciplinary enquiry. The denial of such opportunity to 
the workman was, therefore, also manifestly violative of 
the principles of natural justice. 

Because when the very institution of enquiry against 
the workman by the Disciplinary Authority was invalid, as 
brought out in the preceding grounds (A) to (D), the enquiry 
subsequently held by the Enquiry Officer, his findings and 
the orders passed by the Disciplinary Authority on the 
basis of such enquiry also stood vitiated. 

Because in the absence of any evidence in support 
of the charge having been decided by the Disciplinary 
Authority at the time of framing the charge, the enquiry 
was allowed by the Enquiry Officer to proceed solely on 
the basis of the evidence decided by the Presenting Officer 
of the Management after the institution of the enquiry, 
which was neither proper nor permissible inasmuch as that 
the function of the Presenting Officer was limited only to 
present the case of the Management on the basis of 
evidence to be decided by the chargee-sheeting Authority 
at the time of framing the charge. It is stated that the framing 
of the charge by the charge-sheeting Authority without 
considering/deciding any evidence in support thereof and 
leaving it to another person to decide such evidence 
afterwards was like putting the cart before the horse and, 
therefore, the enquiry conducted on the basis of evidence 
decided by a person other than the charge-sheeting/ 
Disciplinary Authority was most improper and suffered 
from a fatal legal infirmity. 

Because though the workman had submitted to the 
Enquiry Officer a list of 7 documents to be called from the 
Management to enable him to effectively cross-examine 
the Management witnesses, but the Enquiry Officer allowed 
only two of these documents to be produced and arbitrarily 
disallowed the production on the remaining documents 
with a cryptic order that these were not relevant for the 
enquiry, without adducing a single reason as to why the 
same were not considered relevant for the enquiry by him. 
It is stated that as the non-production of these disallowed 
documents which included the preliminary investigation 
report came in the way of the workman to effectively cross- 
examine the Management witnesses, the enquiry was clearly 
held in violation of the principles of natural justice. 

Because the Enquiry Officer took no steps to cause 
producton of any official from the Nationalised Bank 
Employees (S.E.) Coop. N. A. Thrift & Credit Society to 
prove the gravement of the charge against.the workman 
that the signature of the Bank Officer on the No-objection 
Certificate-cum-Undertaking was forged by the workman 
and thus deprived the workman of vital opportunity of 
disproving the said charge, which the workman could have 
done on cross examination of such official of the said 
Society. 


Though the onus to prove the charge framed against 
the workman by the Disciplinary Authority lay on the 
Management, but the Enquiry Officer, instead of first 
showing in his findings as to how the charge was proved 
against the workman from the evidence produced by the 
Management in the enquiry, adopted a reverse approach 
by finding fault in the defence of the workman against the 
charge, which showed the biased attitude of the Enquiry 
Officer in recording his findings. 

Though the workman had denied the charge at the 
very commencement of the enquiry, the Enquiry Officer 
tried to prove the charge in his findings by relying on 
evidence which was not legally admissible i.e. ‘the photo 
stat copy of the No-objection Certificate-cum-Undertaking 
received by the Management from the Society. The Enquiry 
Officer ignored the well-accepted principle of law that no 
finding can be based on the photostat copy of a document 
whether the signature of person appearing on such 
photostat copy has been made by the person concerned 
or has been forged by some other person. Even a 
handwriting expert cannot base his opinion on photostat 
copy of a document to identify a signature appearing 
thereon. In the present case, it was the case of the 
Management that the No-objection Certificate-cum 
Undertaking which was given by the workman to the Society 
had forged signature of Bank’s Officer, Mr. K.S. Mehra, 
whereas the defence of the workman was that he had 
submitted the said document to the society, without the 
signature of any officer of the Bank. So unless the original 
of this document was called for from the Society and 
produced in the enquiry, it could not be ascertained as to 
whether the document was signed by the officer concerned 
or whether the signature of that officer on the said document 
had been forged by some one and if so, by whom it had 
been forged. However, neither the Management nor 
Enquiry Officer took any steps to cause the production of 
the original No-objection Certificate-cum-Undertaking and 
the Enquiry Officer simply relied on photostat copy of the 
said document to give a finding that the workman had 
obtained loan from the Society on the basis of the said 
document which had the forged signature of the Bank 
Officer, Mr. K.S. Mehra. 

When neither of the two witnesses of Management 
who were examined in the enquiry had identified the 
writings on the said No-objcction Certificate-cum- 
Undertaking to be those of the workman, nor had they 
testified that the signature of K. S. Mehra appearing thereon 
had been made in the v^itingof the workman and when, in 
fact, there was absolutely no other evidence to the above 
effects, the findings of the Enquiry Officer, holding the 
charge against the workman as proved was manifestly 
perverse for the reason of not being based on any 
substantive, reliable or legally admissible evidence of the 
Management. 

Because though the workman had at the time of 
showing cause against the orders of proposed punishment 
brought out sufficient mitigating/extenuating circumstances 
including his past clean and unblemished record justifying 
reduction in the proposed punishment, but the Disciplinary 
Authority did not consider these submissions of the 
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workman while passing the punishment order, thereby 
disregarding the following provisions of clause 19.12 @ of 
the Bipartite Settlement “ 19.12@ - In awarding punishment 
by way of disciplinary action, the authority concerned shall 
take into account the gravity of misconduct, the previous 
record, if any, of the employee and other aggravating or 
extenuating circumstances, that may exist.” 

Because though at the time of personal hearing of 
his appeal, the workman had pointed out before the 
Appellate Authority that in number of cases of the 
employees of the Bank, who had been proceeded against 
departmentally on identical charges, they were let off with 
the punishment of reduction of pay in the time scale and 
had pleaded for being meted out the same treatment in the 
matter of punishment, but the Appellate Authority 
altogether omitted to consider the aforesaid plea of the 
workman, nor did it give any reason in its order dated 
7-5-04 as to why the above most reasonable plea of the 
workman was not acceptable to it. 

The closed-minded approach of the Management to 
the demand of the workman for justice and equitable 
treatment is borne out from the fact that although even 
after the order of the Appellate Authority, the workman 
had submitted a representation dated 30-12-04 to the 
Chairman of the Bank for undoing the discrimination meted 
out to him in the matter of quantum of punishment and for 
reducing the punishment of discharge form service given 
to him to one of reduction of pay, as given in identical 
cases, but the Chairman of the Bank did not even reply to 
the above representation of the workman, nor did he convey 
any reason to the workman as to why the workman had 
been singled out for being given the drastic punishment of 
termination of service while other workmen of the Bank, 
facing identical charges, had been let off with the lesser 
punishment of reduction in pay. It is stated that in his 
above representation dated 30-11-04 to the Chairman of 
the Bank the workman had cited the following 7 cases in 
which the employees concerned were proceeded apainst 
with departmental enquiries on identical charge as levelled 
against the workman, but in their cases, the Management 
had decided to award to them the punishment of reduction 
of pay by a tew stages in the time scale. 

Shri Vijay Mchra, Special Assistant, Industrial 
Finance, New Delhi Branch. Shri Kishore Chowdhary, 
Computer Operator, Asaf Ali Road, New Delhi Branch. Shri 
Jagdish Mathur, Staff Subordinate, Karol Bagh, New Delhi 
Branch. Shri Ashok Kumar, Lajpat Nagar, New Delhi Branch. 
Shri Rajbir Singh, Lajpat Nagar, New Delhi Branch. Shri 
Ashok Kumar, Okhla Industrial Area, New Delhi Branch. 
Shri Sarbjit Singh, Pachsheel, New Delhi Branch. After citing 
the aforesaid 7 cases in his representation dated 30-11- 
2004, the workman had pleaded therein that the Bank being 
a Nationalised Bank has a constitutional obligation to give 
equal treatment to all its employees and could not 
discriminate among similarly situated employees and that 
since the charge against him was similar, he should not be 
discriminated against in the matter of punishment. However, 
the Chairman of the Bank preferred to keep discrete silence 
on the workman’s above representation, which shows that 


the Management or the bank was unable to justify the 
hostile discrimination meted out to the workman, which is 
all the more glaring because the charge in the case of the 
workman was not, even proved by any substantative, 
admissible evidence of Management In the enquiry. 

The management has filed written statement. In the 
written statement it has been stated that the claimant- 
workman Shri Suresh Chand during his tenure with the 
management bank was posted as Clerk-cum-Cashier at 
the office of Jhandewalan Currency Chest from 31-01- 
2000 to 29-08-2002. He applied for sanction of loan of 
Rs.l Lac to the Nationalised Bank Employees SE Co¬ 
operative NA Thrift and Co-operative Society Limited, 
Rohtak and submitted a.No objection Certificate to them 
purported to be issued by the Officer-in Charge of the 
Bank, Jhandewalan Currency Chest for sanction of the 
loan. The No-objection Certificate contained an 
undertaking for deduction of monthly installments by the 
bank. It was revealed that the said undertaking/NOC 
contained the forged signatures of the Officer-in-Charge, 
Jhandewalan Currency Chest. 

That looking to the serious nature of misconduct 
which was fraudulent in nature and reflected upon the 
integrity of the workman Shri Suresh Chand, he was placed 
under suspension vide orders dated 14-08-2003 and 
disciplinary action was initiated against him in accordance 
with the provisions of the BPS governing his services 
condition and a charge-sheet dated 08-09-2003 was issued 
to him. The workman was given ample opportunities during 
the course of the inquiry proceedings to put forth his 
defence. The Inquiry Offeer after conduct of the 
departmental inquiry submitted his report dated 15-12-2003 
and the charges levelled against the workman were held 
proved. The claimant was granted a personal hearing by 
the disciplinary authority on 22-01-2004 and thereafter a 
punishment of discharge from service with superannuation 
benefits and without dis-qualification for future 
employment was imposed upon him vide orders dated 
24-01-2004.The claimant had also preferred an appeal before 
the appellate authority. The appellate authority after 
considering the said appeal has rejected the same and 
confirmed the orders of the disciplinary authority vide 
orders dated 07-05-2004. It is slated that the action of the 
management in the holding of the inquiry as well as the 
imposition of punishment by the disciplinary authority was 
done in accordance with the principles of natural justice 
and full opportunity was given to the claimant workman to 
defend his case. The action was initiated and was 
concluded against the workman in terms of the provisions 
of the BPS. The act of misconduct committed by the claimant 
were serious and grave in nature and reflected on the 
integrity of the claimant. The management has been 
considerate enough inasmuch as all the superannuation 
benefits have been granted to him and the action of the 
management may be upheld as such and the reference be 
.answered accordingly. 

It is a matter of record that the management bank is a 
nationalised bank and is a State within the meaning of 
Article 12 of the Constitution of India. It is stated that the 
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management had acted fairly and in accordance with the 
provisions of service regulations. 

It is a matter of record that the claimant was placed 
under suspension vide orders dated 14-08-2003. It is a 
matter of record that a chargesheet dated 08-09-2003 was 
issued to the claimant and the Inquiry Officer was 
appointed by the management. It is a matter of record that 
the inquiry against the claimant had been concluded. The 
claimant had participated in the inquiry and was represented 
by his defence representative. It is a matter of record that 
the personal hearing was given to the claimant workman 
by the disciplinary authority of the bank. 

It is a matter of record that the claimant workman 
preferred an appeal against the orders of the Disciplinary 
Authority to the Appellate Authority and the Appellate 
Authority has rejected the same. The Appellate Authority 
had considered the submissions made by the claimant in 
his appeal and the Appellate Authority orders has been 
passed after due application of mind. 

It is further pointed out that there is no jwovision for 
review under the regulations after the decision of the 
Appellate Authority which is available to the claunant. The 
Disciplinary Authority and the Appellate Authority had 
considered the entire aspects of the case of the claimant 
including the inquiry records and thereafter appropriate 
orders were passed. 

It is stated that the action of the management bank in 
discharging the workman vide orders dated 24-01-2004 is 
legal and just and the orders have been passed in 
accordance with the principles of natural justice and in 
accordance with the regulations applicable to the workman. 

It is stated that the charges levelled and proved against 
the claimant were grave and serious in nature and the 
respondent bank could not keep in its employment a person 
of such dubious character and lacking in integrity. 

It is stated that the provisions of the BPS being nwtter 
of record are not disputed. It is stated that the disciplinary 
action was initiated against the claimant in terms of the 
provisions of the BPS and according to the provisions of 
the service conditions applicable to him. It is stated that 
the claimant was given an opportunity to put forth his 
explanation in writing in response to the charge sheet. 

It is stated that there has been no violation of 
provision of clause 19.1 of the BPS. It is a matter of record 
that the orders passed by the disciplinary authority have 
been passed after due application of mind and after giving 
due opportunity to the claimant during the inquiry 
proceedings. 

It is submitted that the case of Bhaskar Parta would 
not be applicable in the facts and circumstances of the 
present case. In that case the petitioner was suspended on 
the basis of the vigilance report and the orders of 
suspension did not give any reasons for suspension. It is 
submitted that the procedure as laid down have been 
followed in the present case and there has been no deviation 


from the same. Moreover, while issuing the memorandum 
dated 08-09-2003 under para 3 (a) the claimant was given 
an opportunity to submit his explanation to the charges. It 
is further pointed out that while placing him under 
suspension the alleged acts of omission on his part were 
duly brought to his notice. 

It is submitted that the chargesheet dated 08-09-2003 
was issued to the claimant and the same was issued in 
accordance with the regulations. All reasonable 
opportunity was given to the claimant during the course of 
the inquiry and as such no prejudice has been caused to 
him. It is stated that during the course of the inquiry before 
the commencement of the evidence of the witnesses, the 
list of documents and witnesses were duly given to Ae 
workman alongwith the photocopies of documents. The 
witnesses were examined thereafter on the date of hearing, 
as such all opportunities were given in accordance with 
the provisions of principles of natural justice and no 
prejudice was caused to the workman to defend himself. 

It is submitted that the inquiry was constituted in 
terms of the service regulations applicable to the workman 
and during the course of the inquiry reasonable and 
sufficient opportunity was granted to the claimant to prwe 
his defence. That vide the memorandum dated 08-09-2003 
under para 3 (a) the claimant was given an opportunity to 
submit his explanation to the charges. Even while placing 
him under suspension, the alleged omissions on his part 
were duly brought to the notice of the claimant. 

It is submitted that there has been no violation of 
principles of natural justice as alleged. The Inquiry Officer 
has given his findings finding the claimatit workman guilty 
of the charges and hence appropriate disciplinary action 
has been taken against the claimant workman. The claimant 
was given sufficient and reasonable opportunity and no 
prejudice has been caused to him. 

It is stated that during the course of the inquiry the 
claimant was pven a reasonable and sufficient opportunity 
to prove his case and as such the allegation made are wrong 
and vehemently denied. 

It is submitted that the inquiry has been conducted 
in accordance with the provisions of BPS and all possible 
and reasonable opportunity were provided to the claimant 
during the departmental proceedings. There has been no 
violation of principles of natural justice. 

It is stated that the inquiry proceedings were 
conducted in accordance with the provisions of regulations 
and there has been no prejudice which has been caused to 
the claimant workman by the conduct of the inquiry 
proceedings. The claimant was provided all possible 
opportunities in the inquiry proceedings to bring out his 
defence and thereafter appropriate disciplinary action has 
been taken against him. In fact the defence representative 
of the claimant made a statement before the Inquiry Officer 
on 17-11-2003 that he does not want to submit any 
documenls/witnesses in the inquiry. A statement by the 
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It was submitted from the side of the workman that 
the Disciplinary Authority has instituted an inquiry 
simultaneously with the issuance of the charge sheet before 
giving opportunity to the workman. According to the 
provisions of the BPS 19.1 and 19.12 an explanation from 
the employee should be called for before issuing 
chargesheet. The circumstances appearing against him 
should be set out in the show cause notice. Evedence to 
be adduced against the workman and it should be spelt out 
in the chargesheet itself. Non-disclosure in the chargesheet 
about the evidence adduced against the delinquent and 
support of the charges amounts to denial of reasonable 
opportunity to defend himself effectively. 

The workman has relied on 20001LU 802 and 1973 
Lab I cases 717 and 1530. 

It is not necessary always to issue show cause as to 
why charges should not be framed and it should be given in 
every misconduct always. It depends on the nature of the 
misconduct and gravity of the misconduct. Inquiry can be 
instituted along with charges in case the charge is based on 
documentary evidence and the misconduct is of grave nature. 
In the instant case the allegation is that the workrnan forged 
the signature of Mr. Mehra, an Officer of the bank for obtaining 
loan from the Thrift Credit Society. It must have come to 
the notice of the bank that the signature of the Officer has 
been forged. In such chargesheet can be straightaway 
issued and inquiry can be simultaneously instituted. The 
case law cited by the management is not applicable. No 
explanation is required for the alleged act of forgery. 

The workman has not shown as to what prejudice 
was caused by not calling for explanation from him and by 
not disclosing the evidence to be adduced against him. 
The only document to be used in evidence is the loan form 
on which signature of Mr. Mehra has been allegedly forged. 
Mr. Mehra is the only witness to depose that the loan 
application form does not bear his signature and his 
signature has been forged. So in this particular 
circumstance of this case non-disclosure of evidence has 
not caused any prejudice to the workman applicant. 

The case law cited are not applicable in the facts and 
circumstance of the present case There is no fatal infirmity 
in the institution of the inquiry and serving of the 
chargesheet simultaneously as no prejudice has been 
caused to the workman. 

It was further submitted that the workman has called 
for list of 7 documents from the management to enable him 
to effectively cross-examine the management witness but 
the Enquiry Officer allowed only 2 of the documents to be 
produced and arbitrarily dis-allowed the production of the 
remaining documents with cryptic order that these were 
not relevant for the inquiry. 

It was submitted that due to the non-production of 
these documents the workman could not effectively cross- 
examine the management witnesses. 

It was further submitted that the Enquiry Officer did 
not base his findings on the evidence produced by the 
management in the inquiry, but he has opted a reverse 


approach by finding fault in the defence of the workman 
and found the charges proved by admitting illegal 
documents just as photocopy of no objection certificate 
cum undertaking received by the management from the 
society. Photocopies are not admissible in evidence. 

It was further submitted that the workman has simply 
signed the loan application form and the handwriting expert 
has based his opinion on photocopy of document to 
identify the signature appearing thereon. The original 
document was not produced in the inquiry. 

Mr. Mehra, bank officer has been examined by the 
management and he has deposed after seeing the signature 
that it was not his signature. A witness can identify even 
his photocopy signature. The other documents are not 
material. 

In the instant case the management has taken the 
report of the handwriting expert. The workman had 
opportunity to move application for summoning the original 
documents and get the disputed signature compared with 
the admitted signature but no such application has been 
filed. The management has examined the handwriting expert. 
The workman has cross examined the witnesses, so 
sufficient opportunity to the workman has been given. 

In a domestic inquiry the strict and sophisticated 
rules of evidence under the Evidence Act may not apply 
and the Enquiry Officer can give finding only on the 
testimony of a solitary witness. In the instant case 2 (two) 
witnesses have been examined. 

It was submitted from the side of the management 
that sufficient opportunity was given to the workman to 
cross examine the witnesses. He was given opportunity to 
produce his own defence evidence. The Disciplinary 
Authority gave him show cause notice. The Appellate 
Authority also gave him show cause notice. The orders 
have been passed by the D.A after taking into account the 
grounds mentioned by the workman in his objection. 

From perusal of the inquiry record it becomes quite 
obvious that sufficient opportunity has been given to the 
workman. Principles of natural justice have been observed 
during the course of inquiry. 

It was further submitted that the workman has 
mentioned sufficient mitigating and extenuating 
circumstances including his past claim and un-blemished 
record justifying reduction in the proposed punishment 
but the AA gave no consideration. 

It was submitted that during the personal hearing of 
the appeal the workman pointed out to the Appellate 
Authority that in a number of cases of the employees of 
the bank have been proceed against departmentally on 
identical charges. They were let off with the punishment of 
reduction of pay in the time scale. The workman has also 
pleaded before the Appellate Authority that he should be 
meted out the same treatment with the matter of punishment 
but the Appellate Authority altogether omitted to consider 
the aforesaid plea of the workman and it was not mentioned 
in the appellate order. The approach of the management is 
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close minded just as equitable treatment has not been given 
to the workman. 

It is true, that the workman has submitted in appeal to 
the AA that the punishment of discharge from service 
should be modified and thcic should be order for reduction 
of pay as given in identical cases. There is no mention in the 
appellate order as to why the workman has been given 
punishment of discharge while the other workmen of the 
bank facing identical charges have been let off of with the 
lesser punishment with reduction in pay. The workman has 
cited thc^case of 4 employees who were proceeded against 
on identical charges but the management has ordered of 
reduction of pay by a few stage in the time scale. 

The workman has given the name of the employee 
proceeded against viz. S/Shri Vijay Mehra, Special 
Assistant, Kishore Ch., Computer Operator, Jagdish 
Mathus, Stafl Subordinate, Ashok Kumar, Rajbir Singh 
and Shri Sarabjit Singh, 

The management has filed copies of chargeshcet and 
the punishment order in respect of Shri Ashok Kumar & 
Shri Vijay Mehra. Sh. Vijay Mehra was charged for forging 
the signature of Shri Vinod Gupta, Staff Officer for obtaining 
loan. His services have not been terminated but he has been 
retained in the bank with reduction of increments for 7 years. 
Shri Rajbir Singh is alleged to have forged the signature of 
Shri M.C. Mittal for obtaining loan of Rs,22, 000 from the 
Thrift Credit Society, He has been dismissed from service. 
Shri Sushil Kr. has also allegedly forged the signature of 
Shri Mittal, Chief Manager ol the branch on loan application 
form of Rs, 12,000 and he has been also inflicted the 
punishment of stoppage of all incr ements for 7 years in terms 
of Qause 19.6 (B) of the BPS. 

There are 2 chargeshcet(::d employees whose 
quantum of punishment has not been placed on the record. 

It was submitted from the side of the management 
that there may be extenuating circumstances and so there 
is discrimination in inflicting the punishment. 

MWl has admitted as under: 

It is correct that 1 have said that there may be 
extenuating circumstances in the other cases but I do not 
know exactly except in one ca.se the employee admitted the 
charges. This witness has also admitted that the allegations 
leveled against the others were same as leveled against the 
workman. This witness has also admitted that 6 persons 
named in Para ^ 12 of the claim were awarded minor/lesser 
punishment and are still continuing in the employment. 

This witness has also admitted that he has averred 
in the affidavit that there were extenuating circumstances 
in other cases but he did not know exactly except in one 
case, the employee admitted the charges. 

It becomes quite obvious from the cross-examination 
of MW‘l that 6 employees committed the same misconduct 
and faced the same charges but they were awarded minor/ 
lesser punishment. This employee has been discharged 
and one Shri Rajbir Singh has been dismissed where all 
the 7 employees were chargesheeted for allegedly forging 
the signature of K.S. Mehra, Sh. Vinod Gupta and 
Shri M.C. Mittal on loan application form. 


The record establishes that Shri Vijay Mehra forged 
the signature of Sh. Vinod Gupta, Staff Officer for obtaining 
loan of Rs. 20,000 and Shri Rajbir Singh forged the signature 
of Shri M.C Mittal, Chief Manager of the bank on the loan 
application form of Rs. 22,000. Shri Ashok Kumar forged 
the signature of Sh. Mittal on the loan application form of 
Rs. 12,000. The records of 3 employees are available. It was 
submitted that the other employees have also forged the 
signature of Staff Officer on the loan application form. 

So all the 7 employees of the branch have allegedly 
forged the signature of the Staff Officer or Manager on the 
loan application form for obtaining loan from Thrift Credit 
Society. The amounts of loan are not very huge. In case an 
employee obtains loan it is to be deducted from his salary 
along with interest, so it appears that some agent of Thrift 
and Credit Society had obtained the signature of these 
employees on loan application form with an assurance that 
he will seek the undertaking of the competent authority 
and that agent has forged the signature of the competent 
authority for approval of loan at that lime. 

It cannot be even imagined that an employee of the 
bank will forge the signature of his own Officer for obtaining 
loan of Rs. 20,000,22,000 & Rs.l2,000 or any amount. The 
entile amount is to be paid back alongwith interest. So it 
will not appeal to a man of prudence, that an employee will 
forge the signature of his Officer for obtaining loan which 
is to be re-paid alongwith interest. The management has 
not considered this aspect of the case and it appears that 
the innocent employees have been punished for the forgery 
by some agent of Thrift and Credit Society. However, the 
workman and the other similarly situated employees did 
not adduce evidence during the inquiry that they have not 
forged the signature but their signature has been forged 
by the agent of Thrift and Credit Society. This point has 
not been raised and considered in the domestic inquiry. 
No evidence has been laid before this Tribunal. I have 
made this observation after going through the chargesheet 
and punishment inflicted on the employees and I am still 
holding the view that no employee will forge the signature 
in natural course to obtain loan. I have made general 
observation after perusing the chargesheet and punishment 
of several employees. The respondent should consider 
this aspect of the case. 

It is true that the Disciplinary Authority and Appellate 
Authority have made discrimination while awarding the 
punishment. All the 7 employees have committed the same 
act of forgery on the similar loan application form relating 
to Thrift and Credit Society. Domestic inquiry has been 
conducted against all the employees but some employees 
have been retained in service with reduction of increment 
and this workman has been discharged from service. 

It was submitted from the side of the management 
that Shri Rajbir Singh has been dismissed on similar charges 
being found proved. This workman has been discharged 
with all the retiral benefits. So the punishment given to this 
workman cannot be said to be shpeking or dis-proportionate 
in comparison to Shri Rajbir Singh. 


fill 
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It is settled law that no discrimination can be made 
in the matter of punishment by any authority. There is no 
justification for terminating the service of this workman 
while retaining the other employees by reduction of 
increments. The nationalized banks are State under Art. 12 
of the Constitution and fair action is expected from them. 
They are under constitutional obligation to give equal 
treatment to all its employees and they should not make 
discrimination. 

It is settled law that there should be same punishment 
for the same charges. In the instant case the charges are 
the same but punishments are different. 

It has been further held in 1984 (1)LU 161 asunder: 

“Respondents failed to explain to the court the 
distinguishing features and therefore, we are satisfied in 
putting all of them in same bracket. On that conclusion the 
treatment meted to the present appellants suffers from the 
vice of arbitrariness and Article 14 forbids any arbitrary 
action which would tantamount to denial of equality as 
guaranteed by Article 14 of the Constitution. The court 
must accordingly interpose and quash the discriminatory 
action.” 

“They sought reinstatement on the ground of 
equality of treatment with persons similarly situated. The 
prayer for reconsideration of the case was a step to be 
taken for reinstatement. We, therefore, reject the Contention 
of Mr. Sharma, Ld. Counsel that we should remit the case 
to the High Court.” 

“Logically the appellants must receive the same 
benefit which those reinstated received in the absence of 
any distinguishing feature in their cases. Accordingly, the 
appellants would be entitled to reinstatement in service.” 

It becomes quite obvious from the above decisions 
of the Hon’ble Supreme Court that there should not be 
discrimination in punishment. 

The Hon’ble Supreme Court reinstated all the 
workmen on the ground of equality of treatment with 
employees similarly situated. There must be some 
distinguishing feature for inflicting different punishment. 

In the instant case it is admitted to the management 
that 7 employees forged the signature of Staff Officer of 
the bank on loan application form. Shri Ashok Kumar 
committed the same misconduct. It was observed that 
stoppage of increments for a period of 7 years on the CSE 
is commensurate with the gravity of the misconduct 
committed by the CSE and meet ends of justice. 

In the instant case the workman has been discharged 
from service whereas identical charge has been served on 
him. The management has made discrimination in awarding 
the punishment of discharge on this workman. There is no 
distinguishing feature. MWl has, admitted in his 
cross-examination that there is no inquiry held or pending 
against the workman except one under reference. The 
workman has discharged his duties satisfactorily, so the 
management cannot be permitted to take discriminatory 
action in view of Article 14 of the Constitution. The 
management is bound to award the same punishment in 
identical cases. It has been categorically admitted by the 


management witness that charges issued to all the 7 
employees are identical. This employee has been 
discharged whereas 5 others have been retained in service 
with reduction in their scale. 

It has been held in 1983 (1) SLR 636 SC as under 

“It is equally true that the penalty imposed must be 
commensurate with the gravity of the misconduct, and that 
any penalty imposed disproportionate to the gravity of 
misconduct would be violative of Article 14 of the 
Constitution.” 

It has been held in (2006) 6 SCC 548 as under:— 

“There is, however, another aspect of the matter 
which cannot be lost sight of identical allegations were 
made against seven persons. The management did not take 
serious note of misconduct committed by six others 
although they were similarly situated. They were allowed 
to take the benefit of voluntary retirement scheme.” 

The present case is squarely covered by the 
judgment of the Hon’ble Supreme Court. The Hon’ble Apex 
Court has held that the management made discrimination 
in awarding punishment and the Hon’ble Apex Court 
directed that same punishment to be given in identical 
cases. 

In the instant case also the cases of 7 employees are 
identical and there is arbitrary action by the management 
in awarding punishment. This workman also deserves equal 
punishment. 

The workman was discharged indiscriminately. The 
order of the management is illegal and arbitrary and 
infringes Article 14 of the Constitution. 

Shri Ashok Kumar etc. have been given punishment 
of stoppage of all increments for 7 years. This workman 
should have been given the same punishment. The order 
of discharge from service is illegal. The workman deserves 
reinstatement with stoppage of all increments for 7 years 
as it has been ordered in the case of Sh. Ashok Kumar. 

This workman is not in active service since his 
discharge but the workman has been illegally discharged 
by the management. Had he been given equal punishment, 
he would have remained in service. However, the workman 
has not discharged his duties since his discharge. In the 
facts and circumstances of the case the workman applicant 
deserves reinstatement with only 50 per cent back wages 
and continuity of service and all other consequential 
benefits. 

The reference is replied thus: 

Discharging the services of the workman Shri Suresh 
Chand from the management Bank of India is neither just, 
nor legal. The management should reinstate this workman 
along with 50 per cent back wages and continuity of service 
and all other consequential benefits after stopping all 
increments for 7 years within two months from the date of 
the publication of the award. 

Award is given accordingly. 

Date: 07-08-2007. 

R.N.RAI, Presiding Officer 



INDIA : SE PTEMBER 8, 2 007/BHADRA 17, 1929 


13 3im^, 2007 

'^.311. 2532.—arfqptqtf 1947(1947 
^14) ^^17^ ^ ^ 

^ f%f^ sfy^JTfiT^ sMfrrW 

78/2004) 13-8-2007 

^ TJM ^31T sn I 

[7?. ^^-1201 l/J7/2004-3Tl| ^^(^-II)] 
IRR, 3TriT5f5T?t 
New Delhi, the 13th August, 2007 

tnH..e,^'Pursuaneeof Seetion 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 

(Ref. No. 78/ 

*. 04) of the Central Government Industrial Tribunal-eum- 
Uour Court No. 2 . New Delhi as shown in the AnnexuTe 

Pul?ahN‘^r'”fif'?"*® between the management of 
Punjab National Bank and their workman, received by the 

•..entral Government on 13-8-2007. 

[No. L-12011/17/2004-IR (B-Il)] 
RAJINDER KUMAR, Desk Officer 
ANNEXURE 

OFFICER: CENTRAL 

government induotrial tribunal cum 

LANOURCOURT-n, NEW DELHI 
Presiding Officer: R.N. Rai. 

I.D. No. 78/2004 

Pre.sentSh. Bharat Bhushan — | st Party 
Sh. Rajat Arora —2nd Party 
In the matter of: - - 

Shn Ashok Kumar Sharma (Spl. Asstt.), 

C/o. PNB Employees’ Union, Delhi 
4824/24, Ansari Road, 

Daryaganj, New Delhi, 

New Delhi. 

Versus 

The Sr. Regional Manager, 

Punjab National Bank, 

Regional OlTice; North Delhi Region 
Rajinder Place, 

New Delhi. \ 

AWARD 

2004 nR‘'rB of L,hour by its letter No. L-120] 1/17/ 

I- (jR Government Dt. 03-06-2004 has 

relcrrcd the following point lor adjudication. 

The point runs as hereunder 

Whether the action of the management of Punjab 
National bank (Sr. Regional Manager, Delhi Region) 
ordering punishment of lowering down by one stage 
.n the scale of Shri Ashok Kumar Sharma, Speefal 
Assistant is just and legal ? If not, what relief the 
workman is entitled to and from which date.” 

In , 1 , applicant has filed statement of claim 

In the statement of claim it has been stated that Shri Ashok 
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Kumar Shar™ the workman was working as Spl. Assistant 
m Sansad Marg Branch of PNB. During June, 1996 and 

persons to commit a 
fraud on the bank amounting to Rs. 302400 at B.O. Sansad 
Marg, New Delhi. On 10th June, 1996, Shri Ashok Kumar 
Sharma was placed under suspension alleging his 

loo^®^^ New Delhi on 14th May 

96 in SB AJc. 87392 and therefore, Shri Ashok Kumar 
Sharma was placed under suspension with immediate effect 
It was also stated in the said letter that the chargesheei 
snail be served on him subsequently, 

Shri Ashok Kumar Sharma replied 

to the said letter denying the allegations of his involve¬ 
ment and requested for revocation of the suspension as 
the same was causing under hardship. 

KiimaJ-SR* on Shri Ashok 

Kumar Sharma on 29th June, 1996 marked as Annexure-ll 

the charpsheet was replied by Shri Ashok Kumar Sharma 
vide his letter dated 22nd July, 1996. The workman denied 
the allegations in the chargesheet and requested for the 
revocation of his suspension since.it was causing hard- 
ship and also bad in law. ^ 

‘be disciplinary authority ordered a departmen- 

Sme^hT'’ 2 as Inquiry Officer and Shri 

Ramesh Kochar as Presenting Officer. The chargesheeted 
employee was defended by Shri K.R. Nagpal General 
Secretary, PNB Employees’ Union Delhi as his defence 
representative. 

1 commenced on 12-10-1998 and con¬ 

cluded on 09-07-1999. After the conclusion of the inquiry, 

Ihe parties were asked to submit their written brief. 

.,17 r?!u Annexure VI). The report clearly 

states that the charge No.l which related to the alleged 
involvement of the CSE, as a result of which he was placed 

tZ Inn nrr "T fourth charge, 

the Inquiry Officer clearly stated that the charges has noi 

been proved. This charge was alleged as collusion of CSE 

with some persons in defrauding the bank. While ordering 

authority added two more alle 

■ ® staff member 

Shn S.K. Sharma, an officer of the bank who was also 
placed under .suspension AND 

Violating the bank laid down norms as narrated in 
the charge No. 2 (b). 

That the charge No. 2 and 3 were framed on the 
ground of the technical issues pertaining to the issue of 
^ 'forking in the same branch 

fnrp ihVrc 77 Z ™sconduct and thcre- 

ore the CSE did not deserve such a harsh punishment of 

eduction of scale by one increment and withholding the 

rJtl'pH ^ ‘be shelter of 

a legcd negligence. These charges as alleged do not find 

pJace in the suspension letter marked as Annexure-I. 

,hp r Q?c disciplinary authority, 

the CSSE filed an appeal with the appellate authority on 
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22-5-2000 (marked as Annexure VII), The appellate authority 
rejected this appeal without giving any fresh reasons and 
the same is enclosed and marked as Annexure VIII, 

That the bank denied to hand over the original vital 
documents as required to obtain the second opinion of the 
handwriting experts and for other references in the cause 
of natural justice. More so the bank had not undergone 
any financial loss in this attempted fraud. 

That none of the charges on which employee was 
placed under suspension could be proved and made to 
suffer on his part. He was not even remotedly connected 
with the seat on which the attempted fraud was tried. 

That having failed to get justice at the hand of man¬ 
agement, the matter was taken up with the ALC (C), New 
Delhi to direct the management of PNB to release the incre¬ 
ment stopped and pay him the wages for the period of 
suspension based on his alleged involvement. Needless 
to mention that even remotedly his involvement which has 
not been proved by the Inquiry Officer. Since no settle¬ 
ment could be arrived at between the parties, the concilia¬ 
tion proceedings ended in failure and the Central Govern¬ 
ment was pleased to refer this dispute to the Hon’ble 
Tribunal for adjudication. 

That the action of the management of the respon¬ 
dent bank is unjust, illegal, unlawful and arbitrary. That the 
union has not initiated any other proceedings against his 
unjust, arbitrary and illegal act of the management. 

The management has filed written statement. In the 
written statement it has been stated that the so called dis¬ 
pute has not been duly and validly espoused as envisaged 
under the provisions of the ID Act, 1947 inasmuch as the 
opposite party has not filed any document indicating es¬ 
pousal of the so called dispute by the body of the workman. 
Accordingly, it is submitted that what has been referred to 
by the appropriate Government cannot be termed as ''In¬ 
dustrial Dispute” as defined under section 2 (k) of the said 
act and accordingly the same merits no consideration. 

It is submitted that the Hon’ble Tribunal may decide 
the issue of fairness of departmental inquiry as a prelimi¬ 
nary issue and in case the said preliminary issue is decided 
against the bank, according to the established law, the 
management reserves its right to lead evidence before the 
Tribunal to prove the allegations made in the chargehseet. 

That Shri Ashok Kumar Sharma was placed under 
suspension on 10th June, 1996 after considering the report 
submitted by the handwriting expert in the matter of 
attempted fraud case of Rs. 3,02,000 after opening one 
fictitious SF A/c. in the name of one Mr. Arun Kumar at 
Sansad Marg, New Delhi Branch of the bank. Subsequently 
chargesheet dated 29-06-1996 was issued to Shri Ashok 
Kumar Sharma wherein undernoted lapses as attributed to 
him in this case were incorporated. 

Charge No. 1 

On 16-03-1996, you helped in opening the fictitious 
SF A/c. 87392 in the name of one Mr. Arun Kumar. You 
wrote the date i.e. 16-03-1996 in your owp handwriting on 
cash deposit slip for opening the above account. 


Charge No. 2 

On 27-03-1996 while working on cheque books issue 
seat, you issued the cheque books in above SF A/c 
No, 87392 ignoring bank norms, namely: 

(a) You issued the cheque books to a third party 
without permission from competent authority. 

(b) You ignored the fact that balance of Rs. 5001, 
the minimum required for issuance of cheque 
books was not available in the account, 

(c) You did not put your signatures/initial on 
cheque books requisition slip as well as cheque 
books issue register as a token of having issued 
the cheque book. 

Charge No, 3 

On the cheque books requisition slip dated 27-03- 
1996, you have written the SF A/c. No. 87392 in your own 
handwriting. 

Charge No. 4 

On 14-05-1996, you wrote SFA/c 87392 and amount 
Rs. 302400 on transfer credit voucher dated 14-05-1996 
which was entered in the transfer journal for transferring 
the said amount of TPO No. 33/95 dated 17-10-1995 (is¬ 
sued by Dhamani Market, Jaipur and wrongly drawn on 
our Branch) to above SF A/c, 87392. As such the amount 
was not at all required to be transferred to SF A/c. 87392. 
You did this with a motive to defraud the bank. 

After the above charges were denied by Shri Sharma, 
departmental inquiry was constituted to look into the 
chargesheet issued to Shri Sharma. Shri Sharma was 
provided with adequate opportunity to defend himself in 
the departmental inquiry as demanded by the rules and the 
principles of natural justice. The Inquiry Officer submitted 
his report dated 21-09-1999 wherein the Charge No. II & III 
were reported to be proved whereas Charge No. I & IV 
were shown to be, not proved. The disciplinary authority 
after perusal of the whole inquiry record and the witnesses 
produced by management side as well as their cross exami¬ 
nation by the defence side, disagreed with the Inquiry 
Officer in that Charge No. IV was also considered as proved. 
This was also advised to Shri Sharma vide show cause 
notice dated 10-03-2000, 

It is hot admitted that the employee was placed 
under suspension on 10-06-1996 only on account of Charge 
No. 1 as per chargesheet dated 29-06-1996, There were 
other charges also against Shri Sharma as narrated in the 
chargesheet and, therefore, he was placed under suspen¬ 
sion. Charge—II & III are duly established against Shri 
Sharma. However, Charge IV was shown to be not proved 
by the Inquiry Officer. The disciplinary authority differed 
here with the Inquiry Officer and the same was duly incor¬ 
porated alongwith reasons in the show cause notice dated 
10-03-2000, which was served on the employee. It is also 
stated that the Charge II & III were part of the original 
chargesheet and were not added by the disciplinary 
authority later on as stated in the claim. 

It is stated that the suspension letter is not supposed 
to contain the detail of charges against the employee. 
However, it could hint at the charges which are likely to 
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come in the following chargesheet. The contentions of 
claimant under Para-7 (page 2 of the claim) are, therefore, 
not admitted. 

It is stated that all the available relevant documents 
were made available to the chargesheeted employee to 
enable him to present his defence. The absence of financial 
loss docs not reduce the gravity of charge upon the 
chargesheeted employee. It is also stated that the 
negligence on part of the employee definitely jeopardized 
the bank’s interest. 

That in view of the submissions made hereinbefore, 
it is respectfully prayed that this Hon’ble Tribunal may 
kindly be pleased to hold the action of the bank in imposing 
punishment of‘'Bringing down by one stage in the scale of 
pay” under para 19.6 (C) of BPS upon Shri Ashok Kumar 
Sharma as just, fair, legal and commensurate to the 
committed lapses and as such he is not entitled to any 
relief. 

The workman applicant has filed rejoinder. In the 
rejoinder he has reiterated the averments of his claim 
statement and has denied most of the paras of the written 
statement. The management has also denied most of the 
paras of the claim statement. 

Evidence of both the parties has been taken. 

Heard argument from both the sides and perused the 
papers on the record. 

It was submitted from the side of the workman that 
the management framed 4 charges against the workman. 
Charge No. 1,3 & 4 relate to helping in opening of fictitious 
A/c. No. 87392 and the rale assigned to the workman is 
regarding writing the date 16-03-1996 in his own handwriting 
on cash deposit slip far opening the above Nc. No. 87392. 
Charge No. 3 relates to writing the same SF A/c. No. 87392 
on the cheque books requisition slip dated 27-03-1996 
by the workman. Charge No. 4 is in respect of writing SF 
A/'c, No. 87392 and amount of Rs. 302400 on transfer credit 
voucher dated 14-05-1996. It is alleged that the workman 
attempted to defraud the bank by helping in opening 
fictitious account No. 87392 and writing date on cash 
deposit slip and writing Account number on the cheque 
book requisition slip and writing again SF A/c. No. 87392 
and amount of Rs. 302400 on transfer credit voucher. 

It transpires from perusal of the inquiry report of the 
Enquiry Officer and that of the Disciplinary Authority that 
the Enquiry Officer found charge No. 2 and 3 proved and 
he did not find Charge No. 1 and 4 proved. However, the 
Disciplinary Authority found charge No. 4 proved 
disagreeing with the findings of the Enquiry Officer in 
respect of charge No. 4. 

It was further submitted that the handwriting expert 
was examined during the course of inquiry and he stated 
that the disputed writings just as date etc. are in the 
handwriting of the workman. The workman asked for the 
original documents on which he has allegedly written the 
date and A/c. No. The original document was not supplied 
to the workman so the workman was deprived of the 
opportunity of getting disputed writings verified with the 
specimen writing. The management should have supplied 
the original document to the workman for verification of 


the disputed writings with the admitted writings of the 
workman. 

It was open to the workman to summorf those 
documents in the court and get the same verified before 
the Tribunal/Court. The workman was afforded sufficient 
opportunity to give evidence. He may have prayed for 
getting the disputed writings compared with his admitted 
writings. However, the workman did not avail of the 
opportunities. 

It was further submitted that the workman issued 
cheque book to staff member, Shri S.K. Sharma without 
verifying the balance and without permission of the 
competent authority and he did not put his signatures/ 
initials on the cheque book requisition slip as well issue 
register as a token of having issued the cheque book. 

The Enquiry Officer has found Charge No. 2 proved. 
Shri S. K. Sharma was an Officer of the bank posted in that 
branch at that time. The management has also placed him 
under suspension for violating the norms. 

It becomes quite obvious from perusal of the records 
that the workman did not check the minimum balance in the 
SF A/c. No. 87392. His plea is that he did not check it as it 
was already checked by the Incharge. He also did not put 
his signature on the cheque book issue register and his 
initials on cheque book requisition slip. He has also issued 
cheque books to the 3rd party without permission from the 
competent authority. 

It was submitted from the side of the management 
that the cheque books can be issued only against that 
account in which there is minimum balance of Rs, 500 and 
it was the duty of the workman to check that balance. There 
was a balance of Rs. 100 in that account, so the cheque 
book was issued by the workman without properly verifying 
the real balance. The Officer, Shri Anil Kumar involved in 
this case was suspended. He did not also follow the 
prescribed norm. 

The Enquiry Officer found proved that the cheque 
book has been issued without permission from the 
competent authority. The balance of the account was not 
verified at the time of issuing the cheque book and the 
workman did not put his initial on the cheque book 
requisition slip as well as cheque book issue register. 

It was further submitted from the side of the workman 
that the workman has issued cheque book to an 
Officer working in the same branch, it was minor misconduct 
whereas the workman has been given harsh punishment of 
reduction of scale by one increment. The charges are not 
mentioned in the suspension letter. 

It is not necessary to mention every charge in 
suspension letter. Major charges are only mentioned. The 
workman has been issued chargesheet containing these 
4 charges. Inquiry has been held on all the 4 charges. 
Charge No. 2 & 3 have been found proved by the Enquiry 
Officer as well as the Disciplinary Authority. The worlman 
has cross-examined all the witnesses and he has been given 
sufficient opportunity to produce his own defence witness. 
Personal hearing has been given to him by the Disciplinary 
Authority as well as the Appellate Authority, so the 
management has followed the principles of natural 
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justice in the conduct of inquiry and imposing the penalty. 

It has nowhere been stated in the claim that principles of 
natural justice so far as show-cause notice, service of 
chargesheet, opportunity of cross-examination and 
opportunity of 2nd show-cause notice has not been given. 
As such in the facts and circumstances of the case the 
management has given full opportunity to cross-examine 
the witnesses deposing against him and to give his own 
evidenee. The principles of natural justice have been 
observed by the Enquiry Officer and the Disciplinary 
Authority and Appellate Authority. 

It was further submitted that the dispute has not been 
properly espoused. It transpires from perusal of the record 
that the General Secretary, PNB has raised the dispute before 
the Conciliation Officer. However, the workman has himself 
filed claim statement. There may be circumstances when, 
after espousal, the union is not willing to file claim statement 
in the Tribunal/Court. In such circumstances the workman 
cannot be deprived of his valuable right of raising the dispute 
before the Tribunal/Court. 

It has been held by the 1 lon’blc Supreme Court in 
1961 (I) LU 504 as under: 

‘‘While it will be unwise and indeed impossible to try 
to lay down a general rule in the matter, the ordinary 
rule should in our opinion be that such representation 
by an Officer of the Trade Union should continue 
throughout the proceedings in the absence of 
exceptional circumstances which may justify the 
Tribunal to permit other representation of the 
workman concerned.’’ 

From the perusal of this judgment it becomes quite 
obvious that the Tribunal can permit other representations 
of the workman concerned in view of this case law and the 
worknian has been permitted to file claim himself. So there 
is proper espousal of this case. 

in a domestic inquiry the strict and sophisticated 
rules of evidence under the Evidence Act may not apply. 
All materials which are logically probative for a prudent 
mind are permissible. There is no allegory to hearsay 
evidence provided it has reasonable nexus and credibility. 
The departmental authorities and administrative tribunals 
must be careful in evaluating such material and should not 
glibly swallow what is strictly speaking not relevant under 
the Evidence Act.” 

•The sufficiency of evidence in proof of the finding 
by a domestic tribunal is beyond scrutiny. Absence of any 
evidence in support of a finding is certainly available for 
the court to look into because it amounts to an error of law 
apparent on the record.” 

It has been held in 1972 (25) FLR 45 as under: 

“An industrial Tribunal would not be justified in 
characterizing the finding recorded in the domestic inquiry 
as perverse unless it can be shown that such a finding is 
not supported by any evidence, or is entirely opposed to 
the whole body of the evidence adduced before it. In a 
domestic inquiry once a conclusion is deduced from the 
evidence, it is not permissible to assail that conclusion 
even though it is possible for some other authority to arrive 
at a different conclusion on the same evidence. 


It has been held in this case that in domestic inquiry 
evidence of a solitary witness is sufficient to hold the charges 
proved. It has been held in 2001 (89) FLR 427 as under: 

“It is well settled that a conclusion or a finding of 
fact arrived at in a disciplinary inquiry can be interfered 
with by the court only when there is no material for the said 
conclusion; or that on the materials, the conclusion cannot 
be that of a reasonable man.” 

From perusal of this judgment it becomes quite 
obvious that the Tribunal can interfere with the findings of 
the Enquiry Officer in case it is perverse. The Enquiry 
Officer has based his findings on oral as well as 
documentary evidence. It cannot be said that there is 
absolute absence of any evidence in support of the findings 
of the Enquiry Officer. 

1 have perused the findings of the Enquiry Officer. 
The Enquiry Officer has analyzed the evidence in detail in 
giving his findings on all the charges. Even if charge Nos.l, 

3 and 4 are not found proved in the absence of the 
opportunity being afforded to the workman for producing 
the opinion of handwriting expert. There is no argument in 
respect of charge No. 2. It was only argued that charge 
No. 2 constitutes minor offence and so minor punishment 
should be inflicted. 

The workman has issued cheque book without 
verifying the balance. He has not put his signature on the 
requisition slip and cheque book issue register. Jhe cheque 
books have been issued in respect of fictitious account. 
There is indeed opening of fictitious account and cheque 
book has been issued against that account to defraud the 
bank. The punishment is not harsh and shocking to 
conscience of the Court. 

It was further submitted from the side of the 
management that 2 more inquiries have been held against 
the workman and he has been found guilty of negligence 
and misconduct. The other 2 inquiries are subsequent to 
the punishment awarded to the workman, so those inquiries 
are not relevant. However, prima faciedly those inquiries 
reflect the conduct of the workman. However, those 
inquiries are not relevant at this stage. 

It is settled law that Tribunal has no power to interfere 
with the punishment inflicted by the Disciplinary 
Authority in case charges are found proved and the 
punishment is not shocking to the conscience of the Court. 
In the instant case punishment inflicted on the workman is 
neither shocking to the conscience of the Court nor dis¬ 
proportionate. The inquiry conducted against the workman 
is valid. The punishment inflicted is also not harsh. No 
interference is required. 

The reference is replied thus :— 

The action of the management of Punjab National 
Bank (Sr. Regional Manager, Delhi Region) ordering 
punishment of lowering down by one stage in the scale of 
Shri Ashok Kumar Sharma, Special Assistant is just and 
legal. The workman applicant is not entitled to get any 
relief as prayed for. 

Award is given accordingly. 

Date: 064)8-2007. 

R. N. RAl, Presiding Officer 
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New Delhi, the 13th August, 2007 

S.O. 2533.-In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 53/94) 
of the Central Government Industrial Tribunal-cum-Laour 
Court Dhanbad 1 , now as shown in the Annexure in the 
Industrial Dispute between the management of CCLand 
their workmen, which was received by the Central 
Government on 13-8-2007. 

[No. L-20012/111/93-IR (C-I)] 
SNEH LATAJAWAS, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL NO. I, DHANBAD 
In the matter of a reference under section 10 ( 1 ) (d) ( 2 A) 
of the Industrial Disputes Act, 1947 
Reference No. 53 of 1994 
Parties . Employers in relation to the management of 
Piparwar Project of M/s. CCL 

And 

Their workman 
Present Shri Md. S. Khan, 

Presiding officer 

Appearances- 

For the ManagementSri D. K. Verma, Advocate 
For the Workman Shri Shanjay Tana Bhagat 
S/o Late Basudeo Bhagat, 
workman concerned 

StateJharkhand. Industry Coal 

Dated, the 3rd August, 2007 

AWARD 

By order No. L-20012/111/93-IR (Coal-I) dated 
18th March 1994 the Central Government in the Ministry of 
Labour has in exercise of the powers conferred by clause 
(d) of sub-section (1) and sub-section (2A) of Section 10 
of the Industrial Disputes Act, 1947, referred the following 
dispute for ad judication to this Tribunal:— 

SCHEDULE 

Whether the action of the management of Piparwar 
Project of M/s. Central Coalfields Ltd. P.O. Bachra, 


Dist. Hazaribagh is justified in superannuating the 
workman Shri Basudeo Bhagat w.e.f. 27-1-1993 
without determining his age by the Age 
Determination Committee when it is claimed that his 
elder brother Shri Jagdeo Bhagat will become due for 
superannuation on 21 - 6-2001 (date of birth being 
21-6-1941) as determined by the Age Determination 
Committee of M/s. Central Coalfields Ltd. ? If not, to 
what relief the workman is entitled ?” 

After having received the Order No. L-20012/111/93- 
IR (Coal-I) dt. 18-3-94 of the aforesaid reference from the 
Government of India, Ministry of Labour, New Delhi for 
adjudication of the dispute a reference case No. 53 of 1994 
was registered om 29-3-94 and accordingly an order to that 
effect was passed to issue notice through the registered 
post to the parties concerned directing them to appear in 
the Court on the date fixed and file their written statement 
alongwith the relevant document and a list of witnesses in 
support of their claim. In compliance of the said order 
notices by the registered post were issued to the parties 
concerned. Sri D. K. Verma, Advocate and Sri S. Bose, 
Organizing Secretary of the union appeared in the Court to 
represent the management and the union respectively. 

From the perusal of the order sheet of the record it 
transpires that both the parties have filed their written 
statements in support of their claim. It is further clear from 
the record that the case was fixed for adducing evidence of 
the workman concerned but today a petition alongwith 
three affidavits including Sri Sanjay Tana Bhagat himself, 
Chino Devi w/o Lates Basudeo Bhagat and Sita Devi second 
wife of Late Basudeo Bhagat has been filed in the Court 
praying therein to pass a NO DISPUT AWARD. The copy 
of the petition was served upon working Advocate for the 
management who has endorsed as “No Objection”. It is 
obvious from the record that Sri Sanjay Tana Bhagat 
applicant is the son of Late Basudeo Bhagat the concerned 
workman who had raised the Industrial Dispute at hand 
through union. It is also clear from the death certificate 
granted by the competent authority that Basudeo Bhagat 
the workman concerned died on 16-8-97 and this fact was 
informed by the petitioner to the union. The mother of the 
petitioner have also filed affidavit in this respect. The 
petitioner has mentioned in the application that he 
alongwith other members of the family do not want to 
contest the case further any more since this reference is 
pending, they have not received the retiral benefit. In the 
prevailing facts and circumstances of the case it is not 
advisable to keep the record pending any more as they do 
not want to contest this Dispute. As such it is hereby 

ORDERED 

That let a“NO DISPUTE AWARD be and the same is 
passed. Send the copies of the Award to the Government of 
India, Ministry of Labour & Employment, New Delhi 
for information and needful. Reference is accordingly 
disposed of. 

MD. S. KHAN, Presiding Officer 
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New Delhi, the 14th August, 2007 

S,0. 2534.—In pursuance of Section 17 of the 
Indusliial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref, No. 263/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their worknien, received by the Central 
Government on 14-8-2007. 

[No. 1^12012/460/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 
Industrial Dispute No. 263/2004 
[Principal Labour Court CGID No. 207/99] 

[In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri V. A Rajendran : I Party/Petitioner 

AND 

The Assistant General Manager, : II Paity/Management 
State Bank of India, 

Z. O. Chennai. 

APPEARANCE 

For the Petitioner : SriV.S. Ekambaram, 

Authorised Representative 

For the Management : M/s, K. Veeramani, 

Advocates 

AWARD 

1. The Central Government Ministry of Labour, 
Order No. L-12012/460/98-IR (B-I) dated 11-03-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No.207/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their Claim Statement and Counter Statement respectively. 


After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as l.D. 
No. 263/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman Shfi 
V. A Rajendran,; wait list No. 440 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Qass IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Siruthozhil branch from 
20-07-1982, The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject-matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Siruthozhil branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 20-07-1982, the 
Petitioner has been working as a temporary messenger and 
sometimes performing work in other branches also. While 
working on temporary basis in Anna Nagar West branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not required 
any more and he need not attend the office from 
1 - 4 - 97 , Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
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reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
’ Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories only 
a single wait list has been prepared and the Respondent/ 
Bank has been regularising according to their whims and 
fancies. The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, medical 
benefits etc. to the temporary workmen which amounts to 
violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of pro visions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-7-88,7-10-88,9-1-91 and 30-7-96. The said 
settlements became subject-matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 440 in wait list 
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of Zonal Office, Chennai. So far 357 wait listed temporary 
candidates, out of 744 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
Tliere were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of744 wait listed candidates, 357 temporary 
employees were appointed and since the Petitioner was 
wait listed at 440 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has no 
claim for permanent absorption. Hence, for all these reasons, 
the Respondent prays to dismiss the claim with costs. 
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5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements arc contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are : 

(i) “Whether the demand of the Petitioner in Wait 
List No. 440 for restoring the wait list of 
temporary messengers. In the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 


the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank alter 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits, 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has slated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the LD. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & 1C 2248 
CENTRAL BANK OF INDIA Vs, S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-Aof 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25 F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
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Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which arc statutory in 
character. Further, a combined study of Ex.Ml and the 
averments ol M W1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into 'A, B and C’, but this categorization of‘A, 
B & C’ is quite opposed to the doctrine of'last come—first 
go or 'first come— last^go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in Icave/casual vacancies 
of messengers, larashes, cash coolies, water boys, sweepers 
etc. lor absorption along with the other eligible categories 
ol temporary employees is not valid. Further, engaging 
casuals to do mcssengcrial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank's circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more bcnci icial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary oniployces have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in F:x.W 2 four 
types ol wailing lists have to he prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Hx.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Fwen MW 1 is 
unable to say as to w'hen the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.MlO that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
arc marked as Ex.MI, M3 and M4 respectively. But, when 
MWl has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW] wait list under Ex.MlO was prepared dn 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the 1 lon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that tit is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 


Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex,M 10 namely wail list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994, Furthermore, 
no wait list was released/ published even after the Cburl 
order in WMP No. 11932/91 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex.MlO does not carry particulars about the candidates 
date of initial appointment and the number of days pul in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M 10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Resppndent/Bank produced the wait list 
Ex. MIO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of tlie Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the lime of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo)ofthe I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
*id the provisions of Sastry Award are also violated. 
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Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 RD. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlics’ casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent worsen is illegal” 
Learned representative further contended that Ex.M 10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex. 
MIO which has been drawn up is contrary to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document to show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MWL Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9’6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. Ml to M4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and Mil 
interim orders passed by High Court of Madras in WMP 
No. 11932/91 in W.P. No. 7872/91 ceased to have any 
relevance when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has examined two witnesses, the deposition 
of management witnesses during the cross examination 
had become apparent that they have no personal knowledge 
about the settlements which are marked as Ex. Ml to M5. 
Above all, though the Respondent/Bank has referred to 
voluntary retirement scheme, in the Respondent/Bank it 
was implemented only in the year 2001 and it constitutes 
post reference period and hence evidence of Respondent/ 
Bank has no application to the Petitioner’s case. The 
Petitioners have completed the service of 240 days and 
more in a continuous period of 12 calendar months as 
enshrined under Section 25B and 25F of the Industrial 


Disputes Act, therefore, their retrenchment from service is 
iflegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is further 
contended on behalf of the Petitioner that though some of 
the Petitioners in the connected IDs. have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985 IILU 539 WORKMEN OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
Vs. MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that “the expression ‘actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondenl/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
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exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911UJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A. P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen." Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘ 'there may be exceptional cases, where 
there may be allegations of mala fidcs, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel lor the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that ''settlements are divided into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the l.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parlies to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 


members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bona fide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?' The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner's 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wail list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB 1C 345 SECRETARY, 
KOLLAM JILLAHOTELAND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
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the Petitioner to fmd out the exact nature of dispute instead 
of refusing to answer the reference on merits,” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB 1C 1664 VAN SAG NATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL &ORS. wherein 
the Madhya Pradesh High Court has held that ‘‘the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB 1C 1507 
A SAMBANTHAN Vs, PRESIDING OFHCER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court,” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleading 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings, 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. WHEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 


in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory,” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P, was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs.' 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wail list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
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(c) he was not eligible and qualified for the post at the time 
of his appointment (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the “decision reported 
in 1997II see 1 ASHWANl KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.’* Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concent of retrenchment therefore, cannot be stretched to 


(Part ll^Stc. 3(ii)] 

such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitraiy.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D.Act retrenchment procedure following principle of 
‘last come—^first go’ is not mandatoiy but only directoiy, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors. Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed 
with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a lime beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not ma(ie by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to lake the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would nof confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that ‘‘regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise,” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
^‘it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as notieed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim rcgularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question cither 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. 1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
sclllement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 


settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, 1 find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or rcgularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. Bui, 1 find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for rcgularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
rcgularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, ! find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dicaled to the P.A. transferred and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WWl Sri V.A. Rajendran 
WW2 Sri V. S. Ekambaram 

For the Respondent MWl SriC. Mariappan 
MW2 Sri C. Ramalingam 

Documents Marked:— 

Ex. No. Date Description 

W1 1-08*88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 
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Ex. No. Date Description 

W2 2(H)4-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 244-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
^ regarding absorption of daily wagers in 

Messenger vacancies 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai About filling up to 
vacancies of messenger posts. 

W7 25-03-97 Xeros copy of the circular of 
Respondent/Bank to all Branches 
regarding indentification of massenger 
vacancies And filling them before 
31-3-97, 

W8 Nil Xerox copy of the instruction in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do massengerial work. 

W9 9-07-86 Xerox copy of the service certificate 
issued by Siruthozhil Branch. 

WIO 5-09-95 Xerox copy of the service certificate 
issued by Kodambakkam branch. 

Wll Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respodent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W12 Nil Xerox copy of the Reference book on 
Staff matters Vol 111 consolidated upto 
31-12-95. 

W13 064)3-97 Xerox copy of the call letter from 

Madurai zonal office For interview of 
messenger post—V, Muralikannan. 

W14 06—03-97 Xerox copy of the call letter from 

Madurai zonal office For interview of 
messenger post—K, Subburaj. 

W15 064)3-97 Xerox copy of the cal! letter from Madurai 

zonal office For interview of messenger 
post-J, Velmurugan. 

W16 17-03-97 Xerox copy of the service particuiars- 

J, Vclmurugan. 

W17 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G, Pandi 


[Part 11— Sec. 3(ii)] 

Ex. No. Date Description 

W18 31-03-97 Xerox copy of the appointment order to 

Sri. G. Pandi. 

W19 Feb. 2005 Xerox copy of the pay slip of T. Sekar 

for the month of February. 2005 wait list 
No. 395 of Madurai Circle. 


W20 

13-02-95 

Xerox copy of Madurai Module Circular 
letter about Engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W22 

09-7-92 

Xerox copy of the Minutes of the 
Bipartite meeting. 

W23 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

0702-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesingate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-0708 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

0901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P, 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in 0. P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list ofChennai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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M 14 3TW, 2007 

■aRT.SIT. 2535.—3?RJlPra> iq«lR SlfMPPW, 1947 (1947 
^ 14) ^ «IRT 17 

3fR> ^ iraSRHl -5^ -pT^SRjf 3^ 

^ 3igg«f PqqK •«<'*’K) 

■'i^ 

188/2004) ^ ■5Rnt^ t, ^ 

14-8-2007 ^ "Sira fan I 

[^ T?^-12012/632/1998-31l4aftn(^-I)] 
arspi 3Tf«RiRt 

New Delhi, the 14th August, 2007 
S.O. 2535.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 188/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure, in the 
Industrial Dispute between the management of State Bank • 
of India and their workmen, received by the Central 
Government on 14-8-2007. 

[Nd. H2012/632/1998-lR(B-l)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALCXJM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 188/2004 
(Principal Labour Court CGID No. 296/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 
MTWEEN 

Sri. P. Arivazhagan : I Party/Petitioner 

AND 

The Assistant General Manager,; 11 Party/Management 

Stale Bank of India, Region-I 

Trichirapalli. 

apmarance 

For the Petitioner ; Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s, K .S. Sundar, 

Advocates 

AWARD 

1. The Central Government Ministry of Labour, v/t/e 
Order No. L-12012/632/98-1R (B-1) dated 28-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 296/99 and issued notices 
to both parties. Both sides entered appearance and filed 


their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum- labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 1. D. 
No. 188/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri P. Arivazhagan, wait list No. 513 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3, The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cad re in State 
Bank of India and he was given appointment as messenger 
after an interview and medical, examination. He was 
appointed on temporary basis at Nillikuppam branch from 
29-03-1986. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Nillikuppam branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 29-03-86, the Petitioner 
has been working as a temporary messenger and sometimes 
performing work in other branches also. While working on 
temporary basis in Nillikuppam branch, another 
advertisement by the Respondent/Bank was made 
• regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
- Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1-4-1997. Hence, the Petitioner raised a dispute with regard 
to his non-employment. Since the conciliation ended in 
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failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the retercnce framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Government 
to reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of days 
worked by Petitioner were treated as of no consequence, 
since according to the Respondenl/Bank, it engaged the 
Petitioner only in temporary services after the settlement' 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party to 
the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Section 25G & 25H 
of the LD. Act. The termination of the Petitioner is against 
the provisions of para 522(4) of Sastry Award. Even though 
the settlement speaks about three categories only a single 
wait list has been prepared and the Respondent/Bank has 
been regularising according to their whims and fancies. The 
Respondent/BanK has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorplion does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Section 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wail listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the R^pondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing.from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was esppused by Stale Bank of India 
Staff Federation which resulted in five settlements 


dated 17-1M987,16-7-1988,7-10-1988,9-1-1991 and 30-7- 
1996. The said settlements became subject matter of 
conciliation proceedings and minutes were drawn under 
Section 18(3) of I.D. Act. In terms thereof, the Petitioner 
was considered for permanent appointment as per his 
eligibility along with similarly placed other temporary 
employees and the Petitioner was wait listed as candidate 
No. 513 in wait list of Zonal OfficeTrichy. So far 212 wail 
listed temporary candidates, out of652 wait listed temporary 
employees were permanently appointed by Respondent/ 
Bank. It is false to allege that the Petitioner worked as a 
temporary messenger. The Petitioner was engaged only in 
leave vacancies as and when it arose. When the Petitioner 
having submitted to selection process in terms of 
settlements drawn as per retrenchment provisions referred 
to above, cannot turn around and claim appointment. Such 
of those temporary employees who were appointed were 
engaged for more number of days and hence, they were 
appointed. Under the settlement, employees were 
categorised as A, B and C, Considering their temporary 
service and subject to other eligibility criteria, under 
category (A) the temporary employees who were engaged 
for 240 days were to be donsidered and under category(B) 
the temporary employees who have completed 270 days 
aggregate temporary service in any continuous block of 36 
calendar months and under calegory(C) the temporary 
employees who have completed 30 days aggregate 
temporary service in any calendar year after 1-7-75 or 
minimum 70 days aggregate temporary service in any 
continuous block of 36 calendar months were to be 
considered. As per clause 7, the length of temporary service 
was to be considered for seniority in the wail list and it was 
also agreed that wait list was to lapse in December, 1991 
and the cutoff date was extended up to 31-3-1997 for filling 
up vacancies which were to arise upto 31-12-1994, The 
Petitioner has no valid and enforceable right for 
appointment. The Respondent had implemented the 
voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary, employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of 652 wait listed candidates, 212 temporary employees 
were appointed and since the Petitioner was wait listed at 
513 he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner, The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of permanent 
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messenger. As per settlements, vacancies upto 31-12-94 
were filled up against the waited list of temporary employees 
and vacancies for 1995-96 has to be filled up against the wait 
list drawn for appointment of daily wages/casual labour. 
Further, for circle of Chennai wait list of daily wages was not' 
finalized and hence not published and there is only one wait 
list for the appointment of temporary employees. After the 
expiry of wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these Reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post.' He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank ol 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements arc contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are : 

(i) “Whether the demand of the Petitioner in Wait 
List No. 513 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 


Point No* 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank lerminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the lime of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petiiioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondenl/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has slated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelincs issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offiees are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Section 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
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and are eligible lo be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the Workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWl and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of ‘A, 
B & C’ is quite opposed to the doctrine of Mast come^—first 
go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1 (a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, 
sweepers etc. for absorption along with the other eligible 
categories of temporary employees is not valid. Further, 
engaging casuals to do messengerial work is in 
contravention of the guidelines mentioned in Reference 
Book on Staff matters, copy of which is marked as Ex, W8. 
Further, the appointment of daily wage basis for regular 
messengerial jobs etc. are strictly prohibited as per bank’s 
circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged lo have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
’’ under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wail list Ex.M 10 was prepared, but it is 
mentioned in Ex.M 10 that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MWl 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 


produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that Mt is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
Il is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner contended 
that preparation of Ex.M 1 namely wait list is not 
inconformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No. 11932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. MIO has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all, Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MIO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the lime of initial appointment that their 
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appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the l.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies” casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. MIO wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex. 
MIO which has been drawn up is contrary to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it arid the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1, Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. MI to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No.l 1932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 


as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of l.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected l.Ds. have not 
completed 240. days, since the Resjjondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, (he question of 
regular appointment/absorption does not arise at all and 
their engagement wa.s not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
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Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were enpged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
AP. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRWSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 

It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that “settlements are divided into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 


(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the. rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bonafide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with fiill back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KOUAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
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reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits ” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB 1C 1664 VANSAGNATOAN ORIENT 
PAPER MILLS Vs. INDUSTRTALTRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
‘‘the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
1C 1507 A. SAMBANTHAN V 5 . PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 


14, Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH vdierein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whateyer conditional 
right they had come to an end with the expiry of the panel. 
The claim of the Respondents as contained in the W.P. 
was thus, misconceived and therefore, the learned Single 
Judge and the Division Bench, when it first decided the 
appeal were right in dismissing the Writ Petition and the 
appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH V 5 . 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. V 5 . PIARA SINGH AND OTHERS 
wherein the Supreme Goun nas held uiai 
the direction that aS! thoiiie ad-hoc teniporaiy en^lovees 
who have continued kn wkore !ha!t a year shouW bj? 
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regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hod 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems i idicated by us in para 12 which would arise from 
giving of sjch blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
p: esumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in :'uch matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of end without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
an .sustain able. Thus, the Supreme Court set aside the orders 
oi Lowcj Courts, He further relied on the decision reported 
^ 997II see 1 ASHWANI KUMAR AND OTHERS Vs, 
•TATE OF BIHAR AND OTHERS wherein the Full 
aench of the Supreme Court has considered the above 
rcgularisation of appointment in excess of sanctioned 
posts. “So far as the question of confirmation of these 
employees whose entry itself was illegal and void is 
concerned, it is to be noted that question of confirmation 
or regulirisalion of an irregularly appointed candidate 
would arise, if the candidate co?K;crned is appointed in an 
irregular .manner or on ad-hx^c basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would ncv;v survive for 
consideration and even if such purported regularisation or 
confirmation is given it would be an exer ise in futility. It 
would amount to decorating a sdF born b; bv. Ihidci these 
circumstance.^, there was no occasi-'n to icguhtiise ‘hem 
or to give then coiifirmaiion. The so caMed c;:ercise 
of con firming these employeetherefore, remained a 
nullity.’' Thereforf-. learned for the Respondent 

contended tha* 'h :.>c ‘ej^iporary v^ees were appointed 
only due 'o arid tiicy appointed against 

any regular v : : rt rad ihcy hzve oriy appointed m leave 


vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS, Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I.D. 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 
Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 LU 
(Supp.) 754 wherein th^ Rajasthan High Court has held 
that “Under Section 25G of the I.D. Act retrenchment 
procedure following principle of‘last come-first go’ is not 
mandatory but only directory, on sufficient grounds shown, 
the employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in baiiking service, he has not established 
with any evidence that his juniors were made permanent 
by the Respondent/Bank. Any how, if the Petitioner has 
shown anything, the Respondent/Bank is ready to establish 
the fact before this Tribunal that he has worked more days 
than the Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank cannot 
be given to the Petitioner and, therefore, the claim is to be 
dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the 
employment with open eyes. It may be true that he is not in 
a position to bargain—not at arms length since he might 
have been searching for some employment so as to eke out 
his livelihood and accepts whatever he gets. But on that 
ground alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to lake the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
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held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified^ 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Purser, in CDJ 2006 
SC 395 MUNICIPAL COUNCIL, SUJANPUR Vs. 
SURINDER KUMAR, the Supreme Court has held that “it 
is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORAHON Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel for 
the Respondent contended that since the Petitioner has not 
been appointed for regular post nor has he been appointed 
in regular vacancy or sanctioned post, the Petitioner is not 
entitled to claim regularisation of his service. Further, when 
they have not been questioned the five settlements entered 
into between the Respondent/Bank and Federation and since 
they have not questioned the wait list prepared by the 
Respondent/Bank, they are not entitled to dispute the same 
and they are estopped from doing so. Further, their prayer 
before the labour authorities was only to restore the wait list 
and also for appointment thereon as temporary messenger 
as per wail list. Under such circumstances, after expiry of the 
period mentioned in the settlements which were 
subsequently amended by settlements, the Petitioners 
cannot now question either the preparation of wait list or 
number allotted to them. Under such circumstances, it cannot 
be questioned by the Petitioner. 


17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresenUtion, fraud or even corruption 
or other inducements. Under such circumstances, 1 find 
the Petitioners cannot now question the settlements at 
this stage; and since they are only temporary employees 
and since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, 1 find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, 1 find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, 1 find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the Petitioner 
is a temporary employee and he is not entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A, transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007). 

K; JAYARAMAN, Presiding Officer 
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Witnesses Examined:— 


For the Petitioner WWl Sri P. Arivazhagan 
WW2 Sri V, S, Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 Sri T. L, Selvaraj 
Documents Marked :— 


Ex. No, Date 
W1 

W2 204^ 

W3 244-91 

W4 1-5-91 
W5 2008-91 

W6 15-3-97 

W7 25-3-97 

W8 Na 

\ 

W9 Nfl 
WIO 7-7-97 

Wll Nfl 

W12 Nil 
W13 6^3-97 

W14 6-3-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml, 

Xerox copy of the administrative 
guidelines Issued by Respondent/Bank 
for implementation of Ex, Ml. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai About filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the Service particulars of 
Petitioner in Nellikuppam Branch. 

Xerox copy of the statement showing 
number of days the Petitioner worked in 
Nellikuppam Branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre Sl service conditions. 

Xerox copy of the Vol, III of Reference 
book on Staff matters upto 31-12-95. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan, 

Xerox copy of the call letter from 
Madurai zonal office For interview of 
messenger post—K, Subburaj, 


fo.No, Date 

Description 

W15 

&-3-97 

Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—^J. Velmurugan, 

W16 

17-3-97 

Xerox copy of the Service particulars— 
J. Velmurugan. 

W17 

26-3-97 

Xerox copy of the letter advising 
selection of part time Menial—G, Pandi. 

W18 

31-3-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W19 

Feb. 2005 Xerox copy of the pay slip of T, Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

\V20 

13-2^5 

Xerox copy of the Madurai Module 
Circular letter about Engaging temporary 
employees from the panel of wait list. 

W21 

9-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W22 

9-7-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

9-7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

7-2-06 

Xerox copy of the Local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 


circular about Appointment of temporary 
employees in subordinate cadre. 


For the Respondent/Management:— 
Ex. No, Date Description 


Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10^ 

Xerox copy of the settlement. 

M4 

09^1-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

090695 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2605-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
0. P. No. 2787/97of HighCourtof Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
inSLPNo. 3082/99. 

MIO 

Nfl 

Xerox copy of the wait list of Tricky 
Module. 

MU 

2610-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.aiT. 2536.—1947 (1947 
14)^ «1KT ^ 

'% '% lET^ rn^l'JlchT 3fk ^ 

3rf^cRUT/9R 187/2004) 

U^nf^KT ^vCcft ^ ch’iJlM 14“8”’2007 ^ HjKi 

^3TT «n I 

[U 'Q?T-12012/571/1998-3;nf3TR(^-I)] 

3tf«roFRt 

New Delhi, the 14th August, 2007 

S.O. 2536. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the award (Ref. No. 187/ 
2(K)4) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 14-8-2(X)7. 

[No.l^l2012/571/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENllUU. GOVERNMENT 
INDUSTRIAL TRTOUNALrCUM.I^^ COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 187/2004 
(Principal Labour Court CGID No. 288/99) 

[In the matter of the dispute for adjudication under clause 
(d) of sub'Section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

between 

Sri M. Ramamurthy : I Party/Petitioner 

AND 

The A^istant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trichirapali. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

1. The C)entral Government, Ministry of Labour, 
Order No. L-12012/571/98-IR (B-I) dated 26-4-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 288/99 and «sued 
notices to both parties. Both sides entered appearance 
and filed their claim statement and Counter Statement 
respectively. After the constitution of this CGIT-cum- 
labour Court, the said dispute has been transfened to this 
Tribunal for adjudication and this Tribunal has numbered 
itasI.D.No. 187/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Ramamurthy, wait list No. 335 for restoring 
the wait list of temporary messengers in the 
establishment ‘ of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Villupuram Main branch 
from 31-10-1984. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Killupuram Main branch. He was called for an interview by 
a Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 31-10-1984, the 
Petitioner has been working as a temporary messenger and 
sometime performing work in other branches also. While 
working on temporary basis in Chintaderipet branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1-4-1997. Hence, the Petitioner raised a dispute with regard 
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to his*noii-emplo 3 mrient. Since the conciliation ended in 
failure, the matter was referred to this Tribunal for 
•adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
RespondentiSank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the l.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in RespondenI/Bank with all 
attendant benefits. 

4. A.S against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is. estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of l.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-1M987,1607-1988,07-10-1988,9-M991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under section 18(3) 
of LD. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 335 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 335 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
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31>12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for af^intment of daily wage^ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6 . Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the Stale Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstaqces, the points for my 
consideration are 

(i) “Whether the demand of the Petitioner in Wait 
List No. 335 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 


PoiotNo.1: 

8 . In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been calle'^ for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 beforp the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from lime to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has staled that the 
Petitioner has not worked for more ihan 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
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the Petitioner contended that in 1996 LAB & 1C 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the l.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25 H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.M 1 and the 
averments of M W1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of‘A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1 (a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, 
sweepers etc. for absorption along with the other eligible 
categories of temporary employees is not valid. Further, 
engaging casuals to do messengerial work is in 
contravention of the guidelines mentioned in Reference 
Book on Staff matters, copy of which is marked as Ex. W8. 


Further, the appointment of daily wage basis for regular 
messengerial jobs etc. are strictly prohibited as per bank’s 
circulars/inslructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex.MlO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MWl 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 


MWl wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Furtherthe Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the ille^lity committed or perpetrated 
by the Respondent/Bank by combing equals with unequais. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comparises 
of both messengerial and non-messengerial candidates. 
While the ten^rary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner contended 
that preparation of Ex. M 10 namely wait list is not in 
conformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex, W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMPNo. 11932/91 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex.MlO does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M 10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. M 1 was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. MIO before this Tribunal marldng it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
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was used as a device to take them out of the principal 
clause 2 (oo) of the l.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SOC201 H.D. SINGH Vs. RESERVE 
BANK OF INDIA AND OTHERS wherein the Supreme 
Court has held that ‘‘to employ workmen as ‘badlies’ 
casuals or temporaries and to continue them as such for 
many years with the object of depriving them of the status 
and privileges of permanent workmen is illegal.’ Learned 
representative further contended that Ex.M 10 wait list has 
not been prepared in accordance with principle of seniority. 
In the legal sense, since the selected candidates with 
longest service should have priority over those who joined 
the service later and therefore, the wait list under Ex. MIO 
which has been drawn up is contrary to law and also bad in 
law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document to show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MWl. Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in “ accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. Ml to M4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and Mil 
interim orders passed by High Court of Madras in WMP 
No.l 1932/91 in W.P.No.7872/91 ceased to have any 
relevance when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has examined two witnesses, the deposition 
of management witnesses during the cross examination 
had become apparent that they have no personal knowledge 
about the settlements which are marked as Ex. Ml to M5. 
Above all, though the Respondent/Bank has referred to 
voluntary retirement scheme, in the Respondent/Bank it 
was implemented only in the year 2001 and it constitutes 


post reference period and hence evidence of Respondent/ 
Bank has no application to the Petitioner’s case. The 
Petitioners have completed the service of 240 days and 
more in a continuous period of 12 calendar months as 
enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provision^ of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of l.D. Act. It is further contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds. have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. * 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that the expression ‘actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and selected 
the temporary employees who have reported to have 
submitted their application for absorption as per the bank’s 
circular and therefore, their retrenchment is illegal. In all these 
cases, the Petitioners were in employment as sub-staff in 
early 1980s but were denied further engagement on account 
of settlements/lapsing of wait lists and out of these Petitioners 
some of them have completed 240 days and more in a 
continuous period of 12 calendar months and they are in 
age group of 40 to 50 years and for no fault of theirs, they 
find themselves stranded in life midstream. They have also 
not gainfully employed. In such circumstances, this Tribunal 
has to pass an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorptioii does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners-are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of lav <'m^le?r>ented by the Resr ' ‘ 
Bank and the clain'^ bouaiide anu 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due tp business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the mlings reported in 19911LU 323 ASSOCIATED GLASS 
industries ltd. Vs. INDUSTRIAL TRIBUNAL A.P. 
4ND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
: otsciliation proceedings with a recognised majority union 
.' t be binding on all workmen of the establishment, even 
,' V ho belong to the minority union which had objected 
.' the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union fiom scuttling the settlement..” 

It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
l.eame<i counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C,P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that “settlements are divy>;ed into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of concilia tion proceedings 
under section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
se ttlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on ail workmen of the establishment. Even in case of the 
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first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bona fide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it could be subject-matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
feir and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Qaim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOIIAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL. KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of • 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
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again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VANSAG NATHAN ORENTPAPER MILLS 
Vs, INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that ‘the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a feir and reasonable manner.” He also argued 
that in Express Newspapers P. .Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ 'the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, froril the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the 
pleadings of the Petitioners and can decide whether the 
Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement, 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V, VIJEESH wherein the Supreme Cburt has 
held that “the only question which falls for determination 


in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
19976S(X584SYNDICATEBANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the fillings reported in 
1991 3 see 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
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(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded ip each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Cdurts. He further relied on the decision reported 
in 1997II see 1 ASHWANl KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned 
posts. “So far as the question of confirmation of these 
employees whose entry itself was illegal and void is 
concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideradon and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank.‘Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS. Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service, 
cannot be construed to be a retrenchment under the I.D. 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 
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Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 LU 
(Supp.) 754 wherein the Rajasthan High Court has held 
that Under Section 25G of the I.D.Act retrenchment 
procedure following principle of iast come - first go ’ is not 
mandatory but only directory, on sufficient grounds shown, 
the employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. ” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not established 
with any evidence that his juniors were made permanent 
by the Respondent/Bank. Any how, if the Petitioner has 
shown anything, the Respondent/Bank is ready to establish 
the fact before this Tribunal that he has worked more days 
than the Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank cannot 
be given to the Petitioner and, therefore, the claim is to be 
dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of emplo)mient has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware oX his employment. He accepts the 
employment with open eyes. It may be true that he is not in 
a position to bargain not at arms length since he might 
have been searching for some employment so as to eke out' 
his livelihood and accepts whatever he gets. But on that 
ground alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ' ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
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LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC395 MUNiaPALCOUNaL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being ^ 'State' within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
‘•also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

j 

16. Relying on all these decisions, learned counsel for 
the Respondent contended that since the Petitioner has not 
been appointed for regular post nor has he been appointed 
in regular vacancy or sanctioned post, the Petitioner is not 
entitled to claim regularisation of his service. Further, when 
they have not been questioned the five settlements entered 
into between the Respondent/Bank and Federation and since 
they have not questioned the wait list prepared by the 
Respondent/Bank, they are not entitled to dispute the same 
and they are estopped from doing so. Further, their prayer 
before the labour authorities was only to restore the wait list 
and also for appointment thereon as temporary messenger 
as per wait list. Under such circumstances, after expiry of the 
period mentioned in the settlements which were 
subsequently amended by settlements, the Petitioners 
cannot now question either the preparation of wait list or 
number allotted to them. Under such circumstances, it cannot 
be questioned by the Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 


other inducements. Under such circumstances, 1 find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, 1 find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18, Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19, But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, 1 find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Cbsts. 

21. Thus, the reference is answered accordingly. 

(Pictated ID the P.A., transcribed and typed by him, corrected 
and pronounced by me in the open Court on this day the 31$t 
January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri M. Ramamurthy 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl Sri C. Mariappan 

MW2 Sri T, L Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. . 
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Ex. No. Date Description 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01*05-91 Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of Respondent/ 
Bank to all Branches regarding 
identification of messenger vacancies and 
filling them before 31 -3-97, 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengcrial work. 

W9 23-07-85 Xerox copy of the service certificate 
issued by Villupuram Branch. 

WIO 2007-95 Xerox copy of the service certificate 
issued by Villupuram branch. 

Wll 21-07-95 Xerox copy of the service certificate 
issued by Villupuram branch. 

W12 1007-96 Xerox copy of the service certificate 

issued by Chintadripet branch. 

W13 27-01-97 Xerox copy of the service certificate 

issued by Purasawakkam branch. 

W14 02-05-97 Xerox copy of the service certificate 

issued by IFB, Chennai branch. 

W15 08-11-97 Xerox copy of the service certificate 

issued by Chintadripet branch. 

^ Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre and service conditions. 

W17 Nfl Xerox copy of the Vol. Ill, of Reference 
book on Staff matters up to 31-12-95. 

W18 0603-97 Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan 

W19 0603-97 Xerox copy ofthecallletter from Madurai 
zonal office for interview of messenger 
post— K. Subburaj. 

W20 0603-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—^J. Velmurugan. 


Ex. No. Date 

Description 

W21 

17-03-97 

Xerox copy of the service particular— 
J. Velmurugan. 

W22 

2603-97 

Xerox copy of the letter advising 
selection of part time menial—G. Pandi. 

W23 

31-3-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W24 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W25 

13-2-95 

Xerox copy of the Madurai Module 
Qrcular letter about engaging temporary 
employees from the panel of wait list. 

W26 

9-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
' messenger staff. 

m7 

9-7-92 

Xerox copy of the minutes of the bipartite 
meeting. 

W28 

9-7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms creation of part 
time general attendants. 

W29 

7-2-06 

Xerox copy of the Local Head Office 
Circuiaf circular about conversion of part 
time employees and redesignate them as 
general attendants. 

W30 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-1008 

Xerox copy of the settlement. 

M4 

094)1-91 

Xerox copy of the settlement. 

M5 

300706 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No.7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MIO 


Xerox copy of the wait list' of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.OT. 2537. —3rffe|pTO, 1947 (1947 

^ ^ PH^^'^chY 3^k ^ 

3^3^'v^frf^ t^r5fi^ 

^ 279/2004 ) ^ 

^>Tcft t, ^ ^ 14-8-2007 ^ «n I 

[U T^^-12012/624/1 998-3TT^ 3PfTT(^-I)] 
3T^5R ^hR, '^'W> 3Rf^GhlO 

New Delhi, the 14th August, 2007 

S*0. 2537^ —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref, No. 279/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 14-8-2007. 

[No. H2012/624/199C-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CTNIIt4LGOVERNEMNT, 
INDUSnUAL TWBUNAL.CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

IC JAYARAMAN, Presiding Officer 
Industrial Dispute No. 279/2004 
[Principal Labour Court CGID No. 292/99] 

[In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEIN 

Sri S. P. Raj : I Party/Petitioner 

AND 

The Assistant General Manager, ; II Party/Management 
State Bank of India, 

Z. O. Madurai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s.. S. Sundar, 

Advocates 

AWARD 

1. The Central Government, Ministry of Labour, 
Order No. L-12012/624/98-1R (B-I) dated 3-05-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 292/99 and issued notices 
to both parties. Both sides entered appearance and filed 


their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-Cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I.D. 
No, 279/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri S. P. Raj, wail list No. 365 for restoring the wait 
list of temporary messengers in the establishment of 
State Bank of India and consequential appointment 
thereupon as temporary messenger is justified? If 
so, to what relief the said workman is entitled?'* 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Raja Annamalai Puram 
branch from 4-M984. The Petitioner was orally informed 
that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition 
No. 542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under section 18(1) reached between 
management of State Bank of India and All India Slate 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Raja 
Annamalai Puram branch. He was called for an interview 
by a Committee appointed by Respondenl/Bank in this 
regard. But, they have not informed the result of interview 
and also with regard to appointment. But, the Petitioner 
was informed orally lo join at the branch where he initially 
worked as a class IV employee. From 4* - L1984, the Petitioner 
has been working m a temporary messenger and some 
times performing work in other branches also. While 
working on lempOMry basis in Thiruvanamiyu branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported lo be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31 - 3-97 that his services arc not required 
any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
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framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 

I he Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
m not ab.sorbing him in regular service is unjust and illegal, 
further, the settlements arc repugnant to Sections 25G & 
25H ot the l.D. Act. The termination of the Petitioner is 
against the provisions of Para 522(4) of Sastry Award. 
Even though the settlement .speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
eave, medical henefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by noth which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authori.sed. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of l.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 

T he claim of the Petitioner is not bonafide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
or duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of l.D. Act. In terms thereof, the Petitioner was considered 


for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 365 in wait list 
of Zonal Office, Chennai So far 357 wait listed temporary 
candidates, out of 744 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn arotind and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. ^nsidering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months arid under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of744 wait listed candidates, 357 temporary 
employees were appointed and since the Petitioner was 
wait listed at 365 he was not appointed. The said settlements 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements direcUy or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31 -12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
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daily wages was not ^nalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the O)nstitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed worlonen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank, Even in the Writ Petition before the 
High Court in W.P,No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an a>vard 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 365 for restoring the wait list of 
temporary messengers. In the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 

Point No, 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 


in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work iiv the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelirtes issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the LD. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and arc eligible to he remststert. t earned . 

the Petitioner conte^^ded that m 1996 LAB 1C 2248 
CENTRAL BANK OF INDIA Vs.. S SAT^M ANV 
OTHERS the Coui 1 hav. held lim Chapter V-A ‘' fr 
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the l.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relale to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments ol MWl and MW2and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of‘A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ or ‘first come— last go’ and therefore, the 
categorization in Clause 1 is illegal. Clause 1(a) of Ex.Ml 
provides an opportunity to persons who were engaged on 
casual basis and allowed to work in leave/casual vacancies 
of messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengcrial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment ci daily wage basis for regular messengcrial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bauk on casual basis should not be given 
permanent appointment in the hank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not i>een informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respo'iC ;nt/Baj-\ Ivas alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointrrienl r.:. messengers and sweepers. Even MW 1 is 
unable >ay as to when the wait list Ex.Mi 0 was prepared, 
but it is meiuioned in Ex.M 10 that it was prepared based on 
the settlement dtiled 17-11-87, 2/-10-88 ?,n.d 9-1 ■91 which 
are marked as I.x.Ml, M.3 and respective ' ' But, when 
MWl has spoken about the scilienv.’/ds.. t^eposed that 
se'dicmeiU dated 27-10-88 was not inciuded iu the Mddms 
circle since the High Court order is here, hn ) c has not 
produced any document in support of the " c >Tcd non 
inclusion except his bald statement. Further, acccicing to 
MW] wTi it list under Ex.MlO was prepared on 2'5- 92 but 
is no pleading in the Counter Statement >ith regard 
.0 iihis wait list. I urther the Hon’ble High Cou’''( has held in 


its order dated 23-7-99 in W.P.No. 7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt vyith 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India,’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industr 3 ^se settlement, it* is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/ published even after the Court 
order in WMP No. 11932/91 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M 10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MIO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the ID. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
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the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H.D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
^ bad lies’ casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex.M 10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex. 
MIO which has been drawn up is contrary to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondenl/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MWl. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondenl/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Mil interim orders passed by High Court of 
Madras in WMP No, 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 


months as enshrined under Sections 25 B and 25 F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected LDs. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 H LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letter^ produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at ail and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
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exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the nilings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL AP. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 

further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlenients reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a muiOTity imion from scuttling the settlement.” 

It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent frirther relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that “settlements are divided into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 


in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
"settlement is arrived at by the free will of the parties and is 
a pointer to there being goodwill between them. When 
there is a dispute that the settlement is not bona fide in 
nature or that it has been arrived at on account of fraud, 
misrepresent3tion or concealment of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
lair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with lull back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government, 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY 
KOLLAM JILLAHOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 



[ilFI 3(ii)] 


8, 2007/’1I5 17,1929 


6645 


argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRiAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he.relied on the rulings, 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs, K.V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 


select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion, of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P, was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeeisible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said tiiat preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
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giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of IjDwer Courts. He further relied on the “decision reported 
in 1997II see 1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confimiation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it.would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that ihese 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHl & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the l.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 


the I.D.Act retrenchment procedure following principle of 
Mast come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking —ervice, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed 
with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OFKARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that merely because a temporary 
employee or a casual wage worker is continued for a time 
beyond the term of his appointment, he would not be entitled 
to be absorbed in regular service or made permanent merely 
on the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR, SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
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question of confirmation of an employee upon the expiry 
of purported period of probation would not arise/’ Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in serv ice. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondeht contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Peliiioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Rcspondcnl/Bank 
and Federation and since they have not questioned the 
wail list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wail list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wail list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent, Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the lime of reference, they have not questioned the 
settiemenl nor the number allotted to each individual in the 
wail list. Further, the Petitioners have not questioned the 
seillemenl and they have not alleged that settlement w as 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, 1 lind the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 


since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wagc;s and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing raarkel 
economy, globalisation, privatisation and outsourcing is 
evident, 1 find the Petitioner is not cnlilicd to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, 1 find this point against the 
Petitioner. 

Point No, 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing io!'lings that the 
Petitioner is a temporary employee and h j noi cnlilicd to 
be absorbed in regular service or made perntfincni merely 
on the strength of such conli nuance ed’ '.voik. \ find tlie 
Petitioner is not entitled to any relief as clainicd by him. 
No Costs. 

21. Th us, the refere nce is answ e rc d a ccot d i rigi y. 

K. JAYARAMAN. Presiding Officer 
Witnesses Examined: — 

For the Petitioner WWl Sri S. P. Rai 

WW2 Sri V. S. id::unb'! rarn 

For the Respondent MWl Sp C. 

MW/ Sri r. Rainaiingani 

Documents Marked:— 


Ex. No. Dale 

Descriplion 

W1 


Xerox copy of the paper piibnc 
daily Thantlii based on L^ , V ] . 

W2 

2{M-S8 

Xerox copy of Ilic adttbnisi 
guidelines issued by Hespondet 
for implcmcmatuKi ofEx. M1 . 

W3 

244-91 

Xerox copy lec 

Respondent/Bank to aB br 


3625 GI/07—12 
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Ex. No. Date 


W4 1-5-91 

W5 2(E8-91 

W6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 31-8^4 

WIO 6-7^5 

Wll Nil 

W12 Nil 

W13 6-3-97 

W14 6-3-97 

W15 6-3-97 

W16 17-3-97 

W17 26-3-97 

W18 314)3-97 


Description 

regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up to 
vacancies of messenger posts. 

Xcros copy of the circular of 
Respondent/Bank to all Branches 
regarding indentification of massenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by R. A. Puram Branch. 

Xerox copy of the service certificate 
issued by Thiruvanmiyur branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respodent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-95. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post-J. Velmurugan, 

Xerox copy of the service particulars— 
J. Velmurugun. 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi 

Xerox copy of the appointment order to 
Sri G. Pandi. 


Ex. No. Date 

Description 

W19 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February,, 2005 wait 
list No. 395 of Madurai Circle. 

W20 

13-2-95 

Xerox copy of Madurai Module Circular 
letter about engaging temporary 
employees form the panel of wait list. 

W21 

9-11-92 

Xerox copy of the Head Officer circular 
No. 28 rgarding Norms for sanction of 
messenger staff. 

W22 

9-7-92 

Xerox copy of the Minutes of the 
Bipartite meeting 

W23 

9-7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

7-2-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesinnate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

FortheRespondenl/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

3(H)7-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2ft05-91 

Xerox copy of the order in W.P. 
No.7872A>l. 

M8 

15-05-98 

Xerox copy of the order in 0. P. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SUP No. 3082/99. 

MIO 

NQ 

Xerox copy of the wait list of Chennai 
Module. 

Mil 

25-1099 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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14 2007 

W.3?T, 2538.— Tcjc^K 1947 (1947 

^ 14)^ \7 

^ ^ sfk *3^ 4»4«bKT ^ 

3?|y^ni«h Iqqi<^'4 w«hi< 

(-^M'^1^280/2004) ^ «4»lftlc1 
t, ^ ^ 14-8-2007 ^ «?r I 

[*R. T3^-12012/627/1998-3Tlf 3m(4t-I)] 
3^^ '^^Rf 3rf5^<FRt 

New Delhi, the 14th August, 2007 

S.O. 2538.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 280/ 
2004) of the Central Government Industrial Tribunal-cum- 
Laour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 14-8-2007. 

[No. 1^12012/627/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOXTORNME^ 
INDUSTRIAL TRffiUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

K- Jayaraman, Presiding Officer 
Industrial Dispute No. 280/2004 
(Principal Labour Court CGID No. 293/99) 

[In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 of 
Ae Industrial Disputes Act, 1947 (14 of 1947), between Ae 
Management of State Bank of India and Aeir workmen]. 

BETWEEN 

Sri P. Venkatesan : I Party/Petitioner 

AND 

The Assistant General Manager, : II Paity/Management 
State Bank of Adia, 

Z. O. Chennais 

APPEARANCE 

For Ae Petitioner : Sri V. S. Ekambaram, 

AuAorised Representative 

For Ae Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

L The Central Government, MinisUy of Labour, v/rfe 
Order No. L-12012/627/98-IR (B-I) dated 3-5-1999 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and Ae said Labour Court has taken 
the dispute on its file as CGID No. 293/99 and issued notices 
to both parties. Both sides entered appearance and filed 
Aeir claim statement and Counter Statement respectively. 

, After Ae constiAtion of this CGIT-Cum-Labour Court, 
Ae said dispute has been transferred to Ais Tribunal for 
adjudication and this Tribunal has numbered it as I.D. 
No. 280/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri P. Venkatesan, wait list No, 395 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment Aereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for Ae post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Ponneribranch from 
23-2-1984. The Petitioner was orally informed that his 
services were no more required. The non-en^ployment of 
the Petitioner and others became subject matter before 
Supreme Court in Ae form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by Ae Supreme Court. The Respondent/ 
Bank, m addition to its counter, filed a copy of settlement 
under section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and Ae settlement is v/ith regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
Ae workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Ponneri 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 23-2-1984, the Petitioner has been 
working as a temporary messenger and some times 
performmg work in oAer branches also. While working on 
temporary basis in Siruthozhil branch, another 
advertisement by fhe Respondent/Bank sva* 
regarding casual workc?ii. who reported to be m 
service during Ae same period While Ac Petitioner 
working as such, the Mana:^^er of the bsi^ncli informed 
Petitioner orally on 3 ] .services are not required 
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any more and he need not attend the office from 
J -4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication! 
Though reference was sent to this Tribunal, the reference 
i i amed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
F'etitioner '.' cre treated as of no consequence, since 
according the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number ot days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absf.rbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Section 25G & 
25H of the I .I3. Act. The termination of the Petitioner is 
against the piov isions ot Paca 522(4) ofSastry Award. Even 
though the settlement speaks about three categories only 
a single wait list has been prepared and the Respondent/ 
Bank has been regularising according to their whims and 
fancies. I he Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, medical 
benefits etc. to the temporary workmen which amounts to 
violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same w'ork either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and u is not based on s;i ic' seniority and without 
any rationale. Hence, tor ai! these reasons the Petitioner 
pi ays to grant rehet of regular eo’p'Oyfiient in Respondent^ 
Bank with all attendant betu'lit-. 


« /IS agan.si inis, the Respondent in its Counter 
otiktCi!'alleged ilta! reference made by the Govt, for 
adjud;e .0 /!3 i yi; 1 / ; 'ibuuai itself is not maintainable. The 
Petiti* r w is iii contin.n><js service. Hence, the 
quest -.. , y;i rn .jui /. pc -ntrocni/ sir-sorption does not arise. 
The e;;,agc;.ien! e.f Petitioner was not auti.orised. The 
Petilioec'- i: /■•stepped fVoin making claim a.s per Claim 
Statemi• . • ,e .setflernenl drawn under provisions of 
Section :o(3)ofl.D Act in lieu of provisions of 

law, retrcnchmc; t and implen.eiitc i by Farspondcrit/Bank. 
The ciaira oi the I'etitioner is not - .ic 

u!terior'...:'i.i-. t;, The/'■jitionc-; 

ft '• '.s wait li.sted as nei ui.* ■ •: 

tc’.dd not be cosorbed a.s he wui ; ' ■ 


siade with 

'■•ee-. and 
■ V /■> m 


sementy. Due to the bu.siness exigf'iK, i;:, 'ent' 

Bank ■■ngaged the temporary employees : • e,.„-fice 
C! duti’.'s as mes.senger and such engaj,.- .,n., ..-ere 
Drevaiim- from ±<- vear 1970 onwards. Su^ h ..f those 
crr.pic .■!••/'■/ who /ire claiming pernranent ab.', a a: ■/-.>« and 
•c i/vo *i •' c:,s - V /•; espoused by State Bark o! lridi:i Staff 


Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 395 in wait list 
ofZonal Office, Madurai. So far 357 wait listed temporary 
candidates, out of 744 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged/ 
for more number of days and, hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other el igibi lity criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous blockdf 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31 -3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of744 wait listed candidates, 357 temporary 
employees were appointed and since the Petitioner was 
wait listed at 395 he was not appointed. The said settlements 
were bonafide which were the only workable solution and 
IS binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
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permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wage^ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed woiionen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18( I) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his ftivour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 395 for restoring the wait list of 
temporary messengers. In the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?’" 

(ii) “To v^at relief the Petitioner is entitled?” 


Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies, in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
fiirther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at alt. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
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the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of M Wl and M W2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex, Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of ‘A, 
B & C’ is quite opposed to the doctrine of Tast come—first 
go’ or‘ first come-— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1(a) of Ex.Ml provides an 
opportunity to persont who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc, for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest- 
and chance. Further, as per instructions in Ex.W2 four 
types of wailing lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in ihis case. Those 
candidates under Ex.M 10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M 10 was prepared, 
but it is mentioned in Ex.M 10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 
MWl has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 


MWl wait list under Ex.M10 was prepared on 2-5-92 but 
there is no pleading in Ae Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India/ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.M 10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994, Fui^ermore, 
no wait list was released/ published even after the Court 
order in WMP No. 11932/91 in W,P, No. 7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex.M 10 does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex, M 10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. M1 was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MIO before this Tribunal marking it as a confidential 
document It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
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was used as a device to take them out "of the principal 
clause 2 (oo) of the ID, Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H.D, SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that ‘‘to employ workmen as 
‘badlies, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal. ” 
Learned representative further contended that Ex.M 10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, ^ince the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex, 
Ml 0 which has been drawn up is contraiy to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit*of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it mi the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW I. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml I interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowlec^e about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 


of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONALBANKINGCORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc," It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected Ae temporaiy employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no feult of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the fects and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 1LLI323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
Job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that ’‘in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority' union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement. ” 
It further held that “there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 1 LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that “settlements are divided into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 


first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being goodwill between them. When 
there is a dispute that the settlement is not bona fide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given forrestoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
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the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits/’ Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAGNATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL & ORS, wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties,” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs, PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner,” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘ the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the nigh expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance, 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14, Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings, 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court 
has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 


name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Govt, service 
in an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to .their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs, PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
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of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for, regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts, He further relied on the “decision reported 
in 1997 H SCC 1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regular isation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VlDYARTHl & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts. 


their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors. “Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed 
with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that merely because a temporary 
employee or a casual wage worker is continued for a time 
beyond the term of his appointment, he would not be entitled 
to be absorbed in regular service or made permanent merely 
on the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant’ rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the veiy 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms ofthe relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
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Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise ” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SUKINDER KUMAR, the Supreme Court has held 
that “it is not disputed that the appointment of the 
Respondent was not in sanctioned post. Being a ‘State’ 
within the meaning of Article 12 of the Constitution of 
India, the Appellant for the purpose of recruiting its 
employees was bound to follow the recruitment rules. 
Any recruitment made in violation of such rules as also in 
violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 MADHYA 
PRADESH STATE AGRO INDUSTRIES DEVELOPMENT 
CORPORATION Vs. S.C. PANDEY wherein the Supreme 
Court has held that “only because an employee had 
worked for more than 240 days of service by that itself 
would not confer any legal right upon him to be regularised 
in service. ” The Supreme Court also held that “the 
changes brought about by the subsequent decisions of 
this court probably having regard to the changes in the 
policy decisions of the Govt, in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, in view of the settled legal 
position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respond[ent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel the for Respondent Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 


inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
|Lespondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank, 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly, 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner WW1 Sri P. Venkatesan 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl SriC. Mariappan 
MW2 SriC. Ramalingam 

Documents Marked:— 

Ex. No. Date Description 

W1 1-8-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 204-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1, 
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Ex. No. Date 
W3 244-91 

W4 1-5-91 
W5 20-8-91 

W6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 7-12-94 
WIO 16-9-95 
Wll 114-97 
WI2 Na 

W13 Na 

W14 6-3-97 

W15 6-3-97 

W16 6-3-97 

W17 17-3-97 

W18 26-3-97 


Description 


Ex. No, Date Description 


Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex.W4. 

Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up to 
vacancies of messenger posts. 

Xeros copy of the circular of 
Respondent/Bank to all Branches 
regarding indentification of massenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Ponneri Branch. 

Xerox copy of the service certificate 
issued by Oversseas branch. 

Xerox copy of the service certificate 
issued by Siruthozhi! branch 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respodent/Bank 
regarding recruitment to subordinate 
cadre 8l service conditions. 

Xerox copy of the Reference book on 
Staff matters Vo.l III consolidated upto 
31-12-95. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K, Subburaj. 

Xerox copy of thecall letter from Madurai 
zonal office For interview of messenger 
post-J. Velmurugan. 

Xerox copy of the service particulars— 
J- Velmrurgun. 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 


W19 

31-3-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W20 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W21 

13-2-95 

Xerox copy of Madurai Module Circular 
letter about engaging temporary 
employees form the panel of wait list. 

W22 

9-11-92 

Xerox copy of the Head Officer circular 
No. 28 rgarding Norms for sanction of 
messenger staff. 

W23 

9-7-92 

Xerox copy of the Minutes of the 
Bipartite meting. 

W24 

9-7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

7-2-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11.87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

094)1-91 

Xerox copy of the settlement. 

M5 

3(M)7-96 

Xerox copy of the settlement. 

M6 

nW)6-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in 0. P. 
No. 2787/97 of High Court of Orissa. 

M9 

104)7-99 

Xerox copy of the order of Supreme Court 
in SLP No, 3082/99. 

MIO 

Na 

Xerox copy of the wait list of Chennais 
Module. 

Mil 

25-1099 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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14 3nTRT, 2007 

2539.—3lial('l4> RIoIK srfqPm, 1947 (1947 

^ 14 ) ^'TO 17 ^ 

■^. ^ 3ra«^cra ^ Pi4'44»l’ altr ^ 

3155*1 Tf rnf^'-i aft din 14) 15515 ■^’ ^^#4 1ir4)R 3l1dini4i 
3ir551T®T, t 2, ^ 55R (^'l Wn 105/2005) 

5il3f5nfTO5TOti,^^^'?R5?TT5)1 13-8-2007 5ll3TOr 

fan 5TI 

[U T^-42012/65/2003-311^ 3TR(7ftlTR-II) ] 

3?^ ^trr -rfe, 3lfsi5nfl 

New Delhi, the 14th August, 2007 

S,0. 2539.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 105/ 
2005) of the Central Government Industrial Tribunahcum- 
Labour Court No. 2, New Delhi as shown in the Annexure 
in the Industrial Dispute between the management of 
CPWD and their workmen, received by the Central 
Government on 13-8-2007. 

[No, L42012/65/2003-IR (CM-II)] 

AJAY KUMAR GAUR, Desk Officer 

ANNEXURE 

BEFORE THE PRESIDING OFHCER: CENTRAL 
GOVERNMENT INDUSTRIAL TRIBUNALrCUM- 
LABOURCOURTU 
NEW DELHI 

Presiding Officer: R. N. Rai I. D. No. 105/2005 

IN THE MATTER OF:— 

Shri Jai Pal, 

C/o. The General Secretary, 

All India CPWD (MRM) Karamchari Sangathan, 

4823, BalbirNagar Extension, 

GaliNo. I3,Shahadara, 

Delhi-110032. 

Versus 

The Executive Engineer, Elect. Division-II, 

CPWD, 

lARl, Pusa, New Delhi-110012. 

AWARD 

1. The Ministry of Labour by its letter No. L-42012/ 
65/2003-lR (CM-II) Central Government dt. 29-8-2005 has 
referred the following point for adjudication. 

The point runs as hereunder :— 

“Whether the demand of All India CPWD (MRM) 
Karamchari Sangathan for absorption and 
regularization of Shri Jai Pal in the establishment of 
CPWD is legal and justified? If so, to what relief he 
is entitled?*’ 


It transpires for perusal of the order sheet that several 
dates have been given for filing claim statement. The case 
is pending since 2005. The workman has failed to file claim 
statement till date. 

No dispute award is given. 

Date: 6-8-2007 R. N. RAI, Presiding Officer 

14 SFTRl, 2007 

2540,—3^1154115515 1947 (1947 

55 14)5115141 17^ 

^ ■St5tRi5 ^ 4T515 I55t55i1 sfk ^55^ 5)'»l55^‘ ^ 
31555 15^ 3fl«jini4) ^515 ^145)14 3l1?i1f55i 

3lf5TO5, 5. 2, M 1^^ ^ Wn 127/2004) 

5i15r4)Tfvrd 5TO1 t, "51 414554 5i1 13-8-2007 ^UllTO 

^311 51 I 

[41.1^^-42012/160/2003-3111 31I4(41Ito-I 1)3 
31TO 3>HK ife, "^451 3ll55)I4l 

New Delhi, the 14th August, 2007 

S.O. 2540.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No, 127/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court No. 2, New Delhi as shown in the Annexure 
in the Industrial Dispute between the management of 
CPWD and their workmen, received by the Central 
Government on 13-8-2007. 

[No. L42012/160/2003-lR (CM-11)] 

AJAY KUMAR GAUR, Desk Officer 

ANNEXURE 

BEFORE THE PRESIDING OFFICER: CENTRAL 
GOVERNMENT INDUSTRIAL TRIBUNALrCUM- 
LABOUR COURT II 
NEW DELHI 

Presiding Officer: R. N. Rai I. D. No. 127/2004 

IN THE MATTER OF:— 

Shri Man Singh, 

C/o. The President, 

All India CPWD (MRM) Karamchari Sangathan (Regd.), 
4823, Balbir Nagar Extension, 

GaliNo. 13, Shahadra, 

Delhi-110032. 

Versus 

1. The Director General of Works, 

CPWD, Nirman Bhawan, 

New Delhi 

2. The Executive Enginner, 

CPWD, J-Division, R. K. Puram, 

New Delhi. 
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AWARD New Delhi, the 14th August, 2007 


The Ministry of Labour by its letter No, L-42012/160/ 
2003-IR (CM-11) Central Government dl. 27-5-2005 has 
referred the following point for adjudication. 

The point runs as hereunder :— 

“Whether the contract between the management of 
CPWD and their contractor is sham? If so, the demand 
of the All India CPWD (MRM) Karamchari Sangathan 
for reinstatement, regularization/absorption of the 
services of contract labour, namely Sh. Man Singhi, 
S/o Sh, Hoshiar Singh, Enquiry Clerk is legal and 
justified? If yes, to what relief the workman is entitled 
and from what date?” 

The workman has filed claimed for reinstatment on 
the ground of 240 days work with the management. He has 
not tiled even any documentary evidence in support of his 
case. 

The management in the written statement has denied 
the working of this workman. No document has been filed 
by either of the parties. 

It transpires from perusal of the order sheet that reply 
was filed on 1-3-2007 and the workman was given 
opportunity to file rejoinder and affidavit to 5-4-2007,3-5- 
2007,5-6-2007,28-6-2007,11 -7-2007 and 1-8-2007. He has 
not filed rejoinder and affidavit. In the absence of affidvit 
the claim statement cannot be deemed to be proved. The 
workman applicant is not entitled to get any relief. 

The reference is replied thus >- 

The contract between the management of CPWD 
and their contractor is not sham. The demand of the All 
India CPWD (MRM) Karamchari Sangathan for 
reinstatement, regularization/absorption of the services of 
contract labour, namely Sh, Man Singh, S/o. Sh, Hoshiar 
Singh, Enquiry Clerk is neither legal nor justified. The 
workman applicant is not entitled to get any relief as prayed 
for. 

Award is given accordingly. 

Date : 7-8-2007 R. N. RAl, Presiding Officer 

M 14 3TR?T, 2007 

W.3Tr, 2541.—afldlfrfch 1 947 (1947 

^ 14) ^ ^ 17 ^ “E, Tfr. Tf. 

2, fWr ^ 39/2004) ^ 

t, ^ ^ 13-8-2007 ^ ^<1 

t[3TT ^ I 


S.O. 2541,—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 39/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court No. 2, New Delhi as shown in the Annexure 
in the Industrial Dispute between the management of 
Central Public Works Department and their workmen, 
received by the Central Government on 13-8-2007. 

[No. L-42012/97/2003-IR(CM-lI)] 

AJAY KUMAR GAUR, Desk Officer 

ANNEXURE 

BEFORE THE PRESIDING OFFICER: CENTRAL 
GOVERNMENT INDUCTRIAL TRIBUNALhCUM- 
LABOUR COURT-n, NEW DELHI 

Presiding Officer: R, N. Rai I. D. No. 39/2004 

PRESENT: 

Sh. Brijesh Kumar —1 st Party 

Sh. Atul Bandhu —^2nd Party 

IN THE MATTER OF:— 

Shri Shyam Kumar, 

C/o. All India CPWD (MRM) Karamchari Sangathan 
(Regd.), 

4823, Balbir Nagar Extension, 

Gali No. 13, Shahadra, 

Delhi-110032. 

Versus 

The Executive Engineer, 

ED-IV,CPWD, 

1. P. Bhawan, ITO New Delhi, 

New Delhi 

AWARD 

The Ministry of Labour by its letter No. L-42012/97/ 
2003-IR (CM-II) Central Government dt. 25-2-2004 has 
referred the following point for adjudication. 

The point runs as hereunder:— 

“Whether the action of the management of Central 
Public Works Department, New Delhi in terminating 
the services of Shri Shyam Kumar, Ex. Motor Lorry 
Driver (Hand Receipt) w.e.f. 21-2-2000 as well as not 
regularizing his services from the date of his joining 
i.e. 20-10-1990 is just, fair and legal? If not, to what 
relief the workman is entitled and from 
which date?” 


[Tf. '0:^-42012/97/2003-3^ 31R(T4fOT-Il)] The workman applicant has filed statement of claim. 

In the statement of claim it has been stated that the workman 
gjHK 3Tf^iO Shri Shyam Kumar has been working as Motor Lorry Driver 
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under Parliament Works Division - 2, CP WD, IP Bhawan, 
New Delhi w.e.f. 20-10-1990. 

That the, workman had been hired by the manage¬ 
ment to drive Motor Lorry of the management for reward 
and is hence workman under the definition of Section 2 (s) 
of the ID Act, 1947 and had been performing his duties 
regularly w.e.f 20-10-1990 to the Aill satisfaction of the 
management. 

That the services of the workman were terminated 
w.e.f 21-02-2000 without any compliance with any of the 
provisions of the ID Act, 1947 or other statutory 
provisions. 

That the workman has worked for more than 240 
days in each year and 12 months before the illegal termina¬ 
tion of his services. 

That the workman had not been able to attend his 
duties w.e.f 21-02-2000 due to his ill health, a fact which 
had been duly intimated to the Director Works (S&D), 
CP WD, New Delhi in writing. 

That the workman on being declared fit for resuming 
his duty, presented himself alongwith the fitness certifi¬ 
cate and medical certificate of the period from 24-02-2000 
to 04-04-2001, 

That when the workman on 09-04-2001 presented 
himself for duty the workman was not allowed to join duty 
on the ground that the application shall be dealt within the 
provisions of ID Act, 1947. 

That the workman had neither been granted any leave 
nor paid the wages in lieu of leaves as he has been shown 
by the management as workman employed on Hand 
Receipt. 

That under the provisions of Section 2 (oo) of the ID 
Act, 1947 not allowing the workman to join duty will amount 
to termination of his services. 

That no disciplinary action has been taken against 
the workman for any misconduct or any other reason what¬ 
soever. Neither had the workman been issued any notice 
during the period of his illness from the management. 

That the workman has been in continuous service of 
the management as per the definition given in Section 25B 
and had been absent only on account of his illness. 

That the Executive Engineer, Parliament Works 
Division-2, CPWD vide letter No.54(MR)/2002-02/3882 
dated 03-11-2001 directed the workman to submit the 
Joining report with justification as per provisions of the ID 
Act, 1947. 

That the workman submitted his representation as 
per the directions of the Executive Engineer, Parliament 
Works Division-2 on 03-12-2001. 

That the management again vide letter No.63 (16) 
PWD 2/5008 dated 13-12-2001 directed the workman to 
submit his representation within 21 days for further action. 


That the workman replied to the above letter on 
21-12-2001 to management. 

That the management in the proceeding before the 
Conciliation Officer had not denied that the workman is 
employed with them since 1990 but has instead asserted 
that he is working on hand receipt basis for the past 10 
years which itself amounts to unfair labour practice under 
Schedule-5, Entry 10 of the ID Act, 1947 which read as 
under:— 

“To employ workmen as “badlis”, “casuals or tem¬ 
poraries and to continue them as such for years, with the 
object of depriving them of the status and privileges of 
permanent workmen”. 

That the workman is entitled to be allowed to rein¬ 
statement with full back wages and all other consequent 
reliefs. 

That the workman had been performing his duties 
w.e.f. 20-11-1990 and the services of Junior workmen |to the 
said workman have been regularized. 

That prior to the illegal termination of his services on 
account of his illness, the workman has been performing 
his duties continuously which is of a perennial nature and 
is incidental to the activities and mandatoiy duty of the 
CPWD. 

That admittedly the management has employed 
another person to do the same duties which the workman 
Shri Shy am Kumar had hitherto been performing, which 
clearly shows that the duties performed by the workman 
Shri Shyam Kumar are of a perennial nature and incidental 
to the mandatory duties of the management. 

That the claim of the workman is being espoused by 
the All India Central PWD (MRM) Karamchari Sangathan, 
34 -D, Sector- 4 (DIZ) Area, Raja Bazar, New Delhi-110 001, 
through its Office Bearers. 

The management has filed written statement. In the 
written statement it has been stated that it is not denied 
that the dispute has been referred as submitted by the 
plaintiff. However, there had been no industrial employ¬ 
ment between the plaintiff and the respondent. The work¬ 
man was engaged as casual worker on hand receipt, whose 
existence was based on daily attendance and he did not 
hold lien against any post. Hence the question ofterminat- 
ing services of Shri Shyam Kumar, MLD on Hand Receipt 
w.e.f 21-02-2000 as well as not regularizing his services 
from the date of joining i.e. 20-10-1990 does not arise. Shri 
Shyam Kumar, MLD left his assignment at his own choice 
w.e.f 21-02-2000. 

That the applicant was engaged by CPWD manage¬ 
ment on daily rates on casual basis and was paid accord¬ 
ingly. A casual worker does not hold any lien on a post. 
Besides this the applicant himself quit w.e.f 21-02-2000 
and turned up only after a year. Thus engagement on the 
plea that he is not well and did not revert back either with 
status of his health or for continuity of his engagement 
except on 09-04-2002, when his endeavours were hindered 
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by the respondents. The dispute with respect to claimant’s 
effort to rejoin as casual worker arose on 09-04-2000. The 
worker quit his engagement with the respondent of his 
own sweet choice on 21-02-2000. The worker was there¬ 
fore, not in continuous engagement of the respondent for 
more than 240 days in the year and 12 months before the 
date of dispute. The dispute, therefore, does not qualify 
for redressal under Industrial Disputes. 

The application w-as treated as a mere information of 
his non-availability, for which alternative arrangement was 
made as the workman did not hold lien against any post of 
the respondent. It is not disputed that the workman in¬ 
formed about his unlimited non-availability on account of 
illness on 03-4-2000. It may be seen that the workman was 
under the treatment of Dr. Binod Choubey, B-51, Vinod 
Nagar, Delhi-110 092 who advised him rest w.e.f. 
24-02-2000 to 15-02-2001 as per the certificate discharged 
by Dr. Binod Choubey on 15-02-2001. In contrast to the 
medical advise, the workman quit the engagement with the 
respondent on 03-04-2000 against 24-02-2000. The work¬ 
man did not produce any medical certificate on 03-04-2000 
n»r has been able to produce any medical prescription of 
Dr. Binod Choubey for the period 24-02-2000 to 15-02-2001. 
The respondents approached Dr. Binod Choubey and 
requested him to provide following information vide let¬ 
ters No. (a) 63(16)/PaWDlI/51 1 dated 06-02-2002 (Hindi) 
(Exhibit R-1) and (b) 63( 16)/Pa WDl 1/1357 dated 24-04-2003 
(Hindi) (Exhibit R-2). 

The infonnation sought was “as to why the work¬ 
man was not referred to any specialit>' hospital”. This in¬ 
formation was considered necessary in light of one stroke 
rest of 354 days having been certified by Dr. Binod 
Choubey without any supponing prescriptions and medi¬ 
cations. Accordingly not only the Annexure 11 but 
Annexure I are also under doubt and there is a need to 
investigate the two as a conspiracy against the respon¬ 
dent and the government. 

In order to meet the ends of justice, it is submitted that 
the workman was involved in a maintenance suit with his 
wife. Reference is invited to SuitNo.HMA No. 747/98 dated 
7-12-1998 in the Court of Ms. Veena Birbal, ADJ; 
Karkardooma Courts, Delhi. The proceedings of the case mat¬ 
ter are enclosed as Exhibit R-3. Attention is invited to pro¬ 
ceedings dated 17-2-2000 wherein the Ld. ADJ issued warrant 
of attachment attaching I /3 rd salary of workman every month 
till satisfaction of decretal amount followed by proceedings 
dated 27-3-2000 wherein the Ld. ADJ was pleased to record 
the status of the workman as daily wager with he respon¬ 
dents. The workman was present in the said Court of ADJ 
both on 17-2-2000 and 27-3-2000 and did not dispute the 
findings of Ld. ADJ. Thereafter the workman avoided per¬ 
sonal appearances and defence before the Hon'ble Court in 
the referred HMANo.747/98 dated 7-12-1998. 

Now establishing a co-relation between absence from 
engagement with respondent and Court case and the 
motive of the workman is easy. Having come to know about 
the plausible attachment (attachment orders were‘passed 
on 17-02-2000), the workman went underground and 


employed.sickness theory to ensure continuity of engagement 
with the respondent. Since his absence was actually 
provoked by Court attachment orders instead of actual 
illness, he failed to support it with either prescription or 
likely period of his rest/confinement on account of his 
alleged sickness. The proceedings in the case matter HM A 
747/98 reveal that the premises of the workman who was 
the JD in the case matter were always found locked when¬ 
ever Court balif approached him. This indicates that the 
workman was not availing rest as has been allegedly ad¬ 
vised by Dr. Binod Choubey for the period 24-02-2000 to 
15-02-2001 and was not only absconding from respondent’s 
engagement but also from his home to avoid legal matters 
which also included attachment of his immovable property 
as well in respect of HM A 747/98. The workman surfaced 
after the settlement of the case No.HMA 747/98. He is 
utilizing the certificate of Dr. Binod Choubey as a shield 
and is hiding the facts of his absence. Similarly Dr. Binod is 
not supporting his certificate with actual medical proceed¬ 
ings of the workman’s treatment w.e.f, 24-02-2000 to 
04-04-2001. Accordingly the certificate issued by Dr. Binod 
Choubey, MBBS is in contravention to prescribed 
principles, norms and rules of Medical Council of India 
and is therefore, to be treated as null and void. The respon¬ 
dents therefore, pray that the reasons for absence from 
engagement with respondents as forwarded by the work¬ 
man on medical grounds be set aside and he treated as an 
act of cheating in conspiracy with Dr. Bnod choubey 
against the respondents. 

The workman having been engaged on casual basis 
did not have any lien on the job and hence cannot demand 
work as a matter of right. Moreover without prejudice to 
the foregoing, it is submitted that the medical certificate 
submitted by the workman is false as brought out in Para- 
6 above and does not disclose the nature of illness, the 
treatment advice nor the result of the treatment ^and the 
basis for the fitness certificate keeping in view the nature 
of job performed by the workman. 

However, this cannot be a plea for his defence at this 
stage when he himself quit his engagement with the 
respondents on his own reasons. By quoting this ground 
in his support, the workman has cogently proved his 
motive of this matter. He is merely interested to some how 
get into government employment by cheating the respon¬ 
dent in conspiracy with Dr. Binod Choubey. 

That the workman was engaged on casual basis and 
hence the question of illegal termination on account of 
illness does notarise. The workman was not terminated, he 
himself quit his engagement. As already brought out in 
Para-6 above, the workman quit engagmentto avoid legal 
action under HMA 747/98 and is now seeking relief of his 
own action by painting the respondents as defaulter which 
is however far from truth. 

The workman applicant has filed rejoinder. In the 
rejoinder he has reiterated the averments of his claim state¬ 
ment and has denied most of the paras of the written state¬ 
ment. The management has also denied most of the paras 
of the claim statement. 
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Evidence of both the parties has been taken. 

Heard argument from both the sides and perused the 
papers on the record. 

From the pleadings of the parties the following issues 
arise for adjudication :— 

1. Whether the workman has worked regularly as 
casual labour/hand receipt from 20-10-1990 to 20-2-2000? 

2. Whether the workman is entitled to reinstatement? 

3. To what amount of back wages the workman is 
entitled? 

4. Relief if any ? 

ISSUE NO. 1 

It was submitted from the side of the workman that 
he has worked continuously from 20-10-1990 to 20-2-2000 
MWl in his cross-examination has admitted as under;— 

“It is correctthat Sh. Shyam Kumar has been working 
in the CPWD since 20-10-1990”. 

The workman has filed certificate issued by the 
Executive Engineer. This certificate is detail of attendance. 
He has been shown to work from 1990-1999. 

It was also submitted that the workman has been 
transferred from one division to another. The workman has 
filed letter dated 7-1-1997. He has been transferred to 
Parliament Works Division-ll by the Executive Engineer. 
These letters are photocopies but they have not been 
denied by the management so these letters are adniissible 
in evidence. 

It is also admitted to the management that the 
workman applied for leave according to leave rules on 
3-4-2000. In that leave it has been mentioned that he could 
not attend duty from 21 -2-2000 to 24-2-2000 due to iltoess. 
The leave application of the workman has not been rejected 
by the management. 

The workman has worked regularly from 20-10-1990 
to 20-2-2000. He has applied for leave as per leave rules. 
The woikman has woriced regularly from 20-10-2000 on the 
post of Driver. This issue is decided accordingly. 

ISSUE NO. 2 

It was submitted from the side of the management 
that the workman was engaged on casual basis and the 
casual labour does not hold any lien on the post. The 
wotkman absented w.e.f. 21-2-2000 and turned up only after 
a year. Thus, the workman himself left the work on 
21 -2-2000. The workman has not worked continuously for 
240 days in a calendar month. 

It was further submitted that when the workman 
absented, alternative arrangements were made as the 
workman did not hold any lien against any post of the 
respondent. 


It was further submitted that the workman was 
involved in a Maintenance Suit with his wife. There was 
order of recovery of maintenance from Court of Ld. AD, 
thereafter the workman avoided personal appearance. 
Attachment orders were also passed against the workman 
on 17-2-2000. The workman went underground and applied 
sickness theory to ensure continuity of engagement with 
the respondent. 

It was further submitted that the workman was not 
actually ill. He has submitted a false medical certificate, 
whereas he has not filed any prescription and medicines 
receipts. 

It is true that the workman was involved in 
Maintenance Suit. The relevant documents have been 
filed regarding the same. However, the workman has 
applied for leave. He has worked for 10 years from 
20-10-1990 to 20-02-2000. In such circumstances it was 
necessary for the management to issue notice to the 
workman regarding absence but no notice to the workman 
has been issued. 

In 2006 (4) Scale a direction has been given to 
regularize the workmen who have worked for more than 10 
years subject to availability of the post. This workman has 
worked for 10 years, hence in view of the judgment of the 
Constitution Bench Judgment, the management should 
have considered his case for regularization. After working 
of 10 years a lien to the post is created and in view of the 
Constitution Bench Judgment referred to above it was the 
duty of the management to issue notice to the workman 
and if after notice the workman did not turn up, the 
management in its discretion may have terminated the 
services of the workman. 

In the instant case the workman has worked for 10 
years. He absented thereafter. He has applied for leave as 
per leave rules but his application has not been considered. 
He may have presumed that leave to the workman has 
been granted as there is no inquiry from the side of the 
management. He has worked for long 10 years. He has not 
received any retrenchment compensation. In case medical 
certificate submitted by the workman is found not genuine 
the management should have reinstated him considering 
him as leave without pay. 

The workman has worked for long 10 years. He has 
been transferred from one division to another. After 10 
years of service the workman was entitled to notice but no 
notice has been sent to the workman. 

The management has engaged another Driver at his 
place, so the work is of continuous and perennial nature. 
Temporaries and Badlis should not be engaged again and 
again for work of continuous and perennial nature. 

It has been held by the Hon’ble Supreme Coiut that 
in case a workman is engaged on muster roll basis it is 
necessary to issue him notice before expunging his name 
from the rolls. The workman is entitled to reinstatement. 
This issue is decided accordingly. 


3625 GI/07—14 
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ISSUE NO. 3 

The workman has not established that he was really 
ill. His Medical Certificate does not appear to be genuine. 
He was a temporary employee. The management has 
engaged another Driver at his place, In the facts and 
circumstances of the present case the workman is not 
entitled to any back wages. This issue is decided 
accordingly. 

ISSUE NO. 4 

The workman is entitled to reinstatement w.e.f 
21-02-2000 without any back wages. The management 
should reinstate the workman w.e.f. 21 -02-2000. 

The reference is replied thus: 

The action of the management of Central Public 
Works Department, New Delhi in terminating the services 
of Shri Shyam Kumar, Ex. Motor Lorry Driver (Hand Receipt) 
w.e.f 21-02-2000 as well as not regularizing his services 
from the date of his joining i.e. 20-10-1990 is neither Just 
nor fair nor legal. The management should reinstate the 
workman w.e.f 21-02-2000 without back wages. 

The award is given accordingly. 

Date: 09-08-2007 R.N. RAI, Presiding Officer 

16 2007 

W.OT. 2542.—atlalPl* 1947 (1947 

^ 14) ^ 17 ^ 

16-8-2007 ^ TIM 13n«Tr ! 

[U 13:^-40011/13/96-311^ 31R(:5t.^)] 

fw, 

New Delhi, the 16th August, 2007 

S.O. 2542.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award of the Central 
Industrial Tribunal, Jaipur as shown in the Annexure in 
the Industrial Dispute between the employers in relation 
to the management of D/oPost and their workman, which 
was received by the Central Government on 16-8-2007. 

[No. L-40011/13/96-IR (DU)] 
SURENDRA SINGH, Desk Officer 

^ .€t. 17/1998 

^ 9FT ^ 3n^ 

T3?f. 40011/13/96/311^.3TR.(^.-^) ftriW 2-3-98 


feejl'JlHd tjfppT SIFF 3ilR.'qil.'q^. tnrj 

-gq, 1805/1, tif^ ^ ^ ^ -tM, 
fsHTraWR, 31^1^ I 3nsff 

3i<iW tqnf, i sijisif 

qldiuld 3lf«RnfI : ?Tt ^ftcPl Wlf, 31 R.TT^.'^.t^. 
■3T*lf ^ 3ilT ^ ■3qf^ 

3iinMf ^ sitr 

31^1^22-12-2006 

1. 9R -m 

^ 3iM¥^ tg ■'RT f : 

“Whether the charter of demand as contained in 
Annex-A submitted by the National Union of R.M.S. and 
M. M. S. Employees from C/D/ED dated 10-2-95 is legal & 
justified? If so, to what relief the workman are entitled ?” 

2. yi'o 5 !^ ^ <i'4 fqrqi Tpu ai|^ 

■qiMT ■gPppT ^ ■qtf^ ^ ■’lb; % ^ arcRi sflqi 

1qiMf ^ 3 tIi aiR ^ ■jqfeici 

3inn H ^ fqrqi'w i ■qi ^ 

■q^ 3TfinT qtftii niHlet irftq qt «cn'n ^ qiq^ 
qpTl?r ^qfwcT sirai 11 -Rqie ^ t % tjfqqq 
1^1 ^ ti ^ qt'qfqqqqqqif^ 

qit ■soi'u qqi 3Tqqi sifqt 

^ qit q«iT tqiaq nif^ qrn^ 

3iq^ qn Pi^gq q^' f 1 3ir qt tbl^ ^qp^r q^' 
3iniit 1998 si^ 

Iqqi all <.51 ^ 3iq sftr Siq«<. fqqi ajiqi -qiqlrqn q^ 3iq: 

gfqqq q>i qq fqi: ^ arm ti ^ 

gfiqq ^ iqqiq ^ TiqKi qilf ^ ^ q^' ^ f 

3iq; '^fqqq fqnft hht qff sifqqjrff q^ 31 k ■qqii'q ■4" fqR 
3iqi^ ■qiftcT fq^qi anm f ; 

“%q^ 3lfqt 31R.^.T^ll T3;q -qTl.-qTl.T^ll, qq 

qfq qq fqqfq) 10 - 2-95 q^' 1 1 3iq; ?i1wm 

qitf sigqW qir# ^ sifqq# q^' t 1 ” 

3 . 3iqi# 311ar fHfqfqi 22-12-2006 qit -iliqidq ■ff 

fdisii^i aiicf)< ^qpiT qqr qjt Tuqni qit qqq^iqi^J fqqqigqR 

'^'>11 'ail<^ I 


qqq?! Tiqf, '^qiqiqtqi 
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16 2007 

^,31T. 2543,— 3li<i>Pl4> T^d l ^ 3qfaf^, 1947 (1947 

^ 14) ^ ^ 17 ^ '^f, ^ ^ 

^ ^ sftr "3^ ^4 <?>kT 

^ '^* sfNlrfw ^ 

3ft^]nicf) ^ 'T^ TT^ 

180/2004) ^ y4)irvid i, ^ TTT^ ^ 

16"8“2007^W^1^«^T 1 

[U T^^-12012/561/1998-3R1^^(^-1)] 
3F5R 3Tf«l^ 

New Delhi, the 16th August, 2007 
S.O. 2543.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 180/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 16-8-2007, 

[No. L-12012/561/1998-IR(B-1)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERiNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. JAYARAMAN, Presiding Officer 
Industrial Dispute No, 180/2004 
(Principal Labour Court CGID No. 279/99) 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947) between the 
Management of State Bank of India and their workmen) 
BETWEEN 

Sri.R.Gopalan : 1 Party/Petitioner 

AND 

The Assistant General Manager,: 11 Party/Management 

State Bank of India, Region-1 

Tiruchirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K .S. Sundar, 

Advocates 

AWARD 

1. The Central Government, M inistry of Labour, vide 
Order No. L-12012/56 l/98-lR(B-I) dated 26-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 279/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I.D. 
No, 180/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri R. Gopalan, wait list No. 541 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub-staff in Class IV cadre in 
State Bank of India and he was given appointment as 
messenger after an interview and medical examination. He 
was appointed on temporary basis at Karur branch from 
3-4-1985. The Petitioner was orally informed that his services 
were no more required. The non-employment of the 
Petitioner and others became subject matter before Supreme 
Court in the form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which was 
taken up by the Supreme Court. The Respondent/Bank, in 
addition to its counter, filed a copy of settlement under 
Section 18(1) reached between management of State Bank 
of India and All India State Bank of India Staff Federation 
and the settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment after 
1985-86 were classified in the settlement was under 
consideration once again and they classified the workmen 
under three categories namely A, B and C, Though the 
classification was unreasonable, the Respondent/Bank 
brought to the notice of the Petitioner about the interview 
to be held through advertisements. The Petitioner also 
submitted his application in the prescribed format through 
Branch Manager of the Karur branch. He was called for an 
interview by a Committee appointed by Respondent/Bank 
in this regard. But, they have not informed the result of 
interview and also with regard to appointment. But, the 
Petitioner was informed orally to join at the branch where 
he initially worked as a class IV employee. From 3-4-1985, 
the Petitioner has been working as a temporary messenger 
and some times performing work in other branches also. 
While working on temporary basis in Tiruchirapalli branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1 - 4 - 1997 . Hence, the Petitioner raised a dispute with regard 
to his non-employment. Since the conciliation ended in 
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failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to 
Government to reconsider the reference and the Petitioner 
requested the Respondent/Bank to continue to engage 
him in service as obtained prior to 31-3-1997 and to 
regularise him in service in due course. The Respondent/ 
Bank took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated as of 
no consequence, since according to the Respondent/Bahk, 
it engaged the Petitioner only in temporary services after 
the settlement. The Petitioner was not aware of settlement 
by which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I,D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc, 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement, The settlement drawn under provisions of 
Sections 18(l)and 18(3)ofI,D, Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bonafide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 541 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
wa^ to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporaiy 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of652 wait l isted candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 541 he was not appointed. The said settlements 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
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(ii) “To what relief the Petitioner is entitled?” 


say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
‘Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed worlmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) Whether the demand of the Petitioner in Wait 
List No, 541 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly * 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
ftirther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the l.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
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appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB 8l IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the LD. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25 F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex, M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWI and M W2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex, M1 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of'A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ of first come— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, ^^mporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex, W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.M 10 
in this case. Those candidates under Ex.M 10 were found 
suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex.M 10 
was prepared, but it is mentioned in Ex.MlO that it was 
prepared based on the settlement dated 17-11-87, 27-10-88 
and 9-1-91 which are marked as Ex.MI, M3 and M4 
respectively. But, when MWI has spoken about the 
settlements, he deposed that settlement dated 27-10-88 was 


not included in the Madras circle since the High Court 
order is there, but he has not produced any document in 
support of the so called non-inclusion except his bald 
statement. Further, according to MWI wait list under 
Ex.MlO was prepared on2-5-92 but there is no pleading in 
the Counter Statement with regard to this wait list. Further 
the Hon’ble High Court has held in its order dated 23-7-99 
in W.P.No.7872 of 1991, which is marked as an exhibit, in 
which it is stated that ‘it is clear that the 1987 settlement 
was concerned with the temporary class IV employees who 
were paid scale wages as per Bipartite Settlement while the 
1988 settlement dealt with daily wager in Class IV category 
who were paid wages daily on mutual agreement basis. In 
such circumstances, as rightly contended the Respondent 
are not justified and combined the list of candidates covered 
under 1987 settlement and 1988 settlement since they formed 
two distinct and separate classes and they cannot treat 
oae class and their action undoubtedly amounts to 
violation of Article 14 of Constitution of India.’ Further, 
the averment of MWI and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt to wriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MWI wait list under 
Ex.MlO comparises of both messengerial and non- 
messengerial candidates .While the temporary employees 
were appointed after due process of selection and were 
paid wages on the basis of industry wise settlement, it is 
not so in the case of casuals. Therefore, both belongs to 
two different and distinct categories. But, Ex.M3 provides 
for the same norms to the casuals as in the case of 
temporary employees in the matter of absorption. 
Therefore, it is violative of Articles 14 & 16 of Constitution 
of India, Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of 
separate panels amounts to violation of circular. Secondly, 
it has not been prepared as per instructions in Ex, W2 
circular regarding projected vacancies for the period from 
1987 to 1994. Furthermore, no wait list was released / 
published even after the Court order in WMP No, 11932/91 
in W.P. No.7872/91 directing the Respondent/Bank to 
release the list of successful candidates pursuant to the 
first advertisement published in ‘The Hindu’ dated 1 -8-88, 
Furthermore, wait list under Ex, MlO does not carry 
particulars about the candidates, date of initial appointment 
and the number of days put in by them to arrive at their 
respective seniority. From all these things, it is clear that 
Ex. MlO has been prepared in violation of instructions and 
ceased to have the credibility attached to the wait list. 
Above all. Ex. Ml was not produced at the time of 
conciliation proceedings held during the year 1997-98 held 
at Chennai and Madurai and only during the year 2003 the 
Respondent/Bank produced the wait list Ex. MlO before 
this Tribunal marking it as a confidential document. It is 
further contended on behalf of the Petitioner that though 
the Respondent/Bank has alleged that these petitioners 
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were engaged in leave vacancy, they have not been told at 
the time of initial appointment that their appointment was 
in leave vacancy. Further, even before or after the settlement 
on absorption of temporary employees, the expression that 
they were engaged in leave vacancy was used as a device 
to take them out of the principal clause 2 (oo) of the I.D. 
Act, 1947. Though the Petitioner’s work in the Respondent/ 
Bank is continuous and though the Petitioner has performed 
the duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Fs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
“to employ workmen as ‘badlies’ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex. MIO wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who Joined the 
service later and therefore, the wait list under Ex. MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madrasin WMP No. 11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 


examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as epshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Fs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In alt these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
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Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the 
union entered into a settlement with the management settling 
the claim of 11 workmen and the workmen resigned from 
the Job and received terminal benefits, but the workmen 
raised a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that ‘‘in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.'’ Learned counsel for the Respondent 
further relied on the rulings reported in 1997 11 LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRAN SPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
'‘therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the estabiislimenl, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinaiy law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee ora minority union from scuttling the settlement.” 
It further held that ‘ ‘there may be exceptional cases, w here 
there may be allegations of mala Tides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that “settlements are divided into two 


categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category,- if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the. rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs, STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bonafide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it coqld be subject matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with, the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same, 

IL Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Numbers given for restoring the 
wait list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of w^it list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement, 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB 1C 345 SECRETARY, 
ROLL AM JILLA HOTEL AND SHOP WORKERS 




UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 


is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 


reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the mlings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 


“ihe Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the mlings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that ‘ ‘the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be constmed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was ij framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whefter 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, 1 find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 


persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘ in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter d^ed 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the.bank. Whatever conditional 
right they had come to an end with the expiry of the panel. 
The claim of the Respondents as contained in the W.P. 
was thus, misconceived and therefore, the learned Single 
Judge and the Division Bench, when it first decided the 
appeal were right in dismissing the Writ Petition and the 
appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARS AN DASH Vs 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacaricy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fiide motive. Under such circumstances, after the expiry of 
the date namely 31 -3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs PIARA SINGH AND OTHERS 
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wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence“of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which, means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
jffesumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to hj]filling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 199711 see I ASHWANI KUMAR AND OTHERS Vs, 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned 
posts. “So far as the question of confirmation of these 
employees whose entry itself was illegal and void is 
concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 
nullity.’’ Therefore, learned counsel for the Respondent 


contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed In leave 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI&ORS. Ks. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I D. 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cov^-r these employees. 
Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 LLJ 
(Supp) 754 wherein the Rajasthan High Court has held that 
“Under Section 25G of the I. D. Act retrenchment procedure 
following principle of Hast come-first^o’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not established 
with any evidence that his juniors were made permanent 
by the Respondent/Bank. Any how, if the Petitioner has 
shown anything, the Respondent/Bank is ready to establish 
the fact before this Tribunal that he has worked more days 
than the Petitioner, In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank cannot' 
be given to the Petitioner and, therefore, the claim is to be 
dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain —not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
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to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
the law, has clearly held that ’‘unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 

right on the appointee.It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
continuance, if the original appointment was not made by 
following a due process of selection as envisaged by 
relevant rules.” Further, m CDJ 2006 SC 443 NATIONAL 
FERTILIZERS LTD. AND OTHERS Vs. SOMVIR SINGH, 
wherein the Supreme Court has held that “regularisation 
furthermore, is not a mode of appointment and if 
appointment is made without following the rules, the same 
being a nullity, the question of confirmation of an employee 
upon the expiry of purported period of probation would 
not arise.” Further, in CDJ 2006 SC 395 MUNICIPAL 
COUNCIL, SUJANPUR Vs. SURINDER KUMAR, the 
Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound tc follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Conscitution of India would be 
void in law.” Further, in 2006 2 LLN 89 MADHYA 
PRADESH STATE AGRO r>®USTRiES DEVELOPMENT 
CORPORATION Vs. S.C. PANDEY where in the Supreme 
Court has held that “only because an employee had worked 
for more than 240 days of service by that itself would not 
confer any legal right upon him to be regularised in service. 
” The Supreme Court also held that ‘ ‘the changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Government in the wake of prevailing market economy, 
globalisation, privatisation and outsourcing is evident, in 
view of the settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period, mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 


such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent, Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference,* they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, 4 )rivatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the Petitioner 
is a temporary employee and he is not entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this, 
day the 31 st January, 2007). 

K. JAYARAMAN, Presiding Officer 
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WWiSiiR. Gopalan 
WW2 Sri V. S. Ekambaram 
For the Respondent MWi SriC. Mariappan 
MW2 Sri T, L. Selvaraj 

Documents Marked:— 


Ex. No. Date 

Description 

W1 

1-8-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 

204-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 

244-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

1-5-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-3-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 

25-3-97 

Xerox copy of the circular of Respondent/ 
Bank to all Branches regarding 
identification of messenger vacancies and 
filling them before 31 -3 -97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

11-7-85 

Xerox copy of the service certificate 
issued by Kanir Branch, 

WIO 

27-10-92 

Xerox copy of the service certificate 
issued by Tiruchirapalli Branch. 

Wll 

1-0-93 

Xerox copy of the service certificate 
issued by Tiruchirapalli Branch. 

W12 

410-94 

Xerox copy of the service certificate 
issued by Tiruchirapalli Branch. 

W13 

11-10-95 

Xerox copy of the service certificate 
issued by Tiruchirapalli Branch. 

WJ4 

22-10-92 

Xerox copy of the service certificate 
issued by Tiruchirapalli Branch. 

WJ5 

NQ 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

WJ6 

Nil 

Xerox copy of the Vol. Ill of Reference 
book on Staff matters upto 31-12-95. 

WJ7 

0-3-97 

Xerox copy of the call letter from Madurai 


zonal office for interview of messenger 
post—^V. Muralikannan 


Ex. No. Date 

Description 

W28 

6-3-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—^K. Subburaj 

W19 

6-3-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmurugan 

W20 

17-3-97 

Xerox copy of the Service particulars— 
J. Velmurugan 

W21 

26-3-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi 

W22 

31-3-97 

Xerox copy of the appointment order to 
Sri G. Pandi 

W23 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No, 395 of Madurai Circle 

W24 

13-2-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list 

W25 

9-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W26‘ 

9-7-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W27 

9-7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms creation of part 
time general attendants. 

W28 

7-2-06 

Xerox copy of the Local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W29 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05^1 

Xerox copy of the order in W.P. 
NoJ872/91. 

M8 

154)5-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
inSLPNo. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Chennai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99, 


Witnesses Examine^^ 
For the Petitioner 
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16 3^1^1,2007 

W.W. 2544.-3?l«iir'l<+> r°l4R 3lfqfw?, 1947 (1947 

■ 3 IT 14) ^ 17 /5^ ^ 

3TR) ^ 'si^’tRra ^ 'H35: R'ijl'Ji^iT "h4'fiRf 

^ 3iT5^'tI 4 fnRt^i 3?l^ilPl4i R4K W«t)K, 

3l i ^)P l 4» 3lftl^vl7iT/3R "414l<ri'4, ^ '7^ (TPM 

195/2004) y4)lf5(ld t, # 

16-8-2007 3ira 1311 «1I I 

[^. ^-12012/639/1998'3n^31R(^-I)] 
3r3R srfiTSRRt 

New Delhi, the 16th August, 2007 
S.O. 2544. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref, No. 195/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Anncxure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 16-8-2007, 

[No. L-I2012/639/1998-lR(B-l)] 
AJAY KDMAR, Desk Officer 

ANNEJOJRE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 195/2004 
(Principal Labour Court CGID No. 303/99) 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-scction 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of Staie Bank of India and their workmen) 
BETWEEN 

Sri. V. Thangaraju : I Parly/Petitioncr 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-I 

Trichirapalli. 

APraARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s, K .S. Sundar, 

Advocates 

AWARD 

1, The Central Government Ministry of Labour, vide 
Order No. L-12012/639/98-IR (B-1) dated 28-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 303/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No, 195/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri P. V. Thangaraju, wait list No. 361 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?^’ 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class iV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Vangal branch from 
11-0M983. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition tiled by State 
Bank Employees' Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
Was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Vangal 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 11-01-83, the Petitioner has been 
working as a temporary messenger and sometimes 
performing work in other branches also. While working on 
temporary basis in Vangal branch, another advertisement 
by the Respondent/Bank was made regarding casual 
workers who were reported to be in service during the 
same period. While the-Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally on 
31-3-1997 that his services arc not required any more and 
he need not attend the office from 1-4-1997. Hence, the 
Petitioner raised a dispute with regard to his non- 



THE GAZETTE OF INDIA: SEPTEMBER 8,2007/BHADRA 17,1929 


jPAKTlI— SEC.3(ii)] 


6676 


employment. Since the conciliation ended in failure, the 
matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31 -3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent's action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act The 
teiinination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respdndent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary w'orkmen which amounts to violation of 
relevant provisfons of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him i:> work under 
assumed name or by both w'hich amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular emplo^/ment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
• 'etitioner is estopped from making claim as per Claim 
'statement. The setilemeni drawn under provisions of 
Rodions 18(1) and ! 8(3) of I.D. Act in lieu of provisions of 
1 ivv, retrenchment and implemented by Rcspondeni/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of LD. Act, In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 361 in waitlist 
of Zonal Office, Thrichy. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporaiy 
employees who were engaged for 240 days were to be 
considered and under category(B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category(C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was toj^e considered for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of652 wait listed candidates, 212 temporary 
employees were appointed and since the Petitioner was 
wait listed at 361 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
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before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 

^subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been Arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour, 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18( 1) of the Act 
and not under Section 18(3) of the Act, As per recruitment 
rules of the F espondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner, Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are : 

(i) “Whether the demand of the Petitioner in Wait 
List No. 36Efor restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 


thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 
Point No. 1: 

8, In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporaiy 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition, This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M 1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9, On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respbndent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
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Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D, Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWl and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C \but this categorization of'A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ or* first come— last go’ and therefore, the categorization 
in Clause I is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.M 10 
in this case. Those candidates under Ex.M 10 were found 
suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex.M 10 
was prepared, but it is mentioned in Ex.M 10 that it was 
prepared based on the settlement dated 17-11-87, 27-10-88 
and 9-1-91 which are marked as Ex.MI, M3 and M4 
respectively. But, when MWl has spoken about the 


settlements, he deposed that settlement dated 27-10-88 was 
not included in the Madras circle since the High Court 
order is there, but he has not produced any document in 
support of the so called non-inclusion except his bald 
statement. Further, according to MWl wait list under 
Ex.M 10 was prepared on 2-5-92 but there is no pleading in 
the Counter Statement with regard to this wait list. Further 
the Hon’ble High Court has held in its order dated 23-7-99 
in W.P.No. 7872 of 1991, which is marked as an exhibit, in 
which it is stated that ‘it is clear that the 1987 settlement 
was concerned with the temporary class IV employees who 
were paid scale wages as per Bipartite Settlement while the 
1988 settlement dealt with daily wager in Class IV category 
who were paid wages daily on mutual agreement basis. In 
such circumstances, as rightly contended the Respondent 
are not justified and combined the list of candidates covered 
under 1987 settlement and 1988 settlement since they formed 
two distinct and separate classes and they cannot treat 
one class and their action undoubtedly amounts to 
violation of Article 14 of Constitution of India.’ Further, 
the averment of MWl and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt to wriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MWl wait list under 
Ex.MlO compaiises of both messengerial and non- 
messengerial candidates. While the temporary employees 
were appointed after due process of selection and were 
paid wages on the basis of industry wise settlement, it is 
not so in the case of casuals. Therefore, both belongs to 
two different and distinct categories. But, Ex.M3 provides 
for the same norms to the casuals as in the case of 
temporary employees in the matter of absorption. 
Therefore, it is violative of Article 14 & 16 of Constitution 
of India. Therefore, the Petitioner contended that 
preparation of Ex.M 1 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of 
separate panels amounts to violation of circular. Secondly, 
it has not been prepared as per instructions in Ex. W2 
circular regarding projected vacancies for the period from 
1987 to 1994. Furthermore, no wait list was released / 
published even after the Court order in WMP No. 11932/91 
in W.P. No.7872/91 directing the Respondent/Bank to 
release the list of successful candidates pursuant to the 
first advertisement published in ‘The Hindu’ dated 1 -8-88. 
Furthermore, wait list under Ex. MIO does not carry 
particulars about the candidates, date of initial appointment 
and the number of days put in by them to arrive at their 
respective seniority. From all these things, it is clear that 
Ex. MIO has been prepared in violation of instructions and 
ceased to have the credibility attached to the wait list. 
Above all, Ex. Ml was not produced at the time of 
conciliation proceedings held during the year 1997-98 held 
at Chennai and Madurai and only during the year 2003 the 
Respondent/Bank produced the wait list Ex. MIO before 
this Tribunal marking it as a confidential document. It is 
further contended on behalf of the Petitioner that though 
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the Respondent/Bank has alleged that these petitioners 
were engaged in leave vacancy, they have not been told at 
the time of initial appointment that their appointment was 
in leave vacancy. FurAer, even before or after the settlement 
on absorption of temporary employees, the expression that 
they were engaged in leave vacancy was used as a device 
to take them out of the principal clause 2 (oo) of the I.D. 
Act, 1947. Though the Petitioner’s work in the Respondent/ 
Bank is continuous and though the Petitioner has performed 
the duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 
4 SCG 201 H. D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
“to employ workmen as ‘badlies” casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent worionen is illegal.” Learned representative 
further contended that Ex. MIO wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modificjttion of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Baidc produced 
Ex M7 and Ml 1 interim orders passed by High Court of 

MadrasinWMENo.l 1932/91 in W.P.No.7872/91 ceased 

to have any relevance when the main wnthas been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two wimesses, the 


deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of LD. Act. It 
is further contended on behalf o^the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Baiik has not 
taken into consideration and not mcluded the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs MANAGEMENTOF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
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their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejested. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 1 LLJ 323 ASSOCIATED 
GLASS INDUSTRIES LTD, Vs, INDUSTRIAL TRIBUNAL 
A.P, AND OTHERS wherein under Section 12(3) the 
union entered into a settlement with the management settling 
the claim of 11 workmen and the workmen resigned from 
the job and received terminal benefits, but the workmen 
raised a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that '‘in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 11 LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that “there may be exceptional cases, where 
there may be allegations of mala Tides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 1 LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 


Court has held that “settlements are divided into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also,” He further relied on the. rulings 
reported in AIR2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being goodwill between them. When 
there is a dispute that the settlement is not bona fide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable,” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same, 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is 'whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/BanK is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Pe'^titioner’s 
contention against the reference made by the Govemmenst 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait Hst can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
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KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Ks. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, sulyecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Furtlier, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
1C 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petiflbners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 


is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996.3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VIJEESH wherein the Supreme Court has 
held that “the only question which frills for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy. ” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In v\^ich, the Supreme Court has held 
that “in such circumstances, denial ofappointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are ofthe opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever conditional 
right they had come to an end with the expiry of the panel. 
The claim of the Respondents as contained in the W.P. 
was thus, misconceived and therefore, the learned Single 
Judge and the Division Bench, when it first decided the 
appeal were right in dismissing the Writ Petition and the 
appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARS AN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
" the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
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HARYANAAND ORS, Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
^ not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of dn ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
humb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts, He further relied on the decision reported 
in 1997II see 1ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned 
posts. "*So far as the question of confirmation of these 
employees whose entry itself was illegal and void is 
concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in an 
irregular manner or on ad-hoc basis against an available 
vacancy which is already sanctioned. But, if the initial 
entry itself is unauthorised and is not against any 
sanctioned vacancy, question of regularising the incumbent 
on such a non-existing vacancy would never survive for 
consideration and even if such purported regularisation or 
confirmation is given, it would be an exercise in futility. It 
would amount to decorating a still bom baby. Under these 
circumstances, there was no occasion to regularise them 
or to give them valid confirmation. The so called exercise 
of confirming these employees, therefore, remained a 


nullity.” Therefore, learned counsel for the Respondent 
contended that these temporary employees were appointed 
only due to exigencies and they have not appointed against 
any regular vacancy and they have only appointed in leaye 
vacancies and therefore, they are not entitled to claim any 
absorption in the Respondent/Bank. Further, he relied on 
the rulings reported in AIR 1997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI&ORS. Vs. STATE OF BIHAR 
AND ORS. wherein the Supreme Court has held that “they 
are temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I,D, 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 
Since they ate only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary.” 
He further relied on the rulings reported in 1994 3 LLJ 
(Supp) 754 wherein the Rajasthan High Court has held that 
“Under Section 25G of the I.D, Act retrenchment procedure 
following principle of ‘last come-first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Thou^ in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not established 
with any evidence that his juniors were made permanent 
by the Respondent/Bank. Any how, if the Petitioner has 
shown anything, the Respondent/Bank is ready to establish 
the fact before this Tribunal that he has worked more days 
than the Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank cannot 
be given to the Petitioner and, therefore, the claim is to be 
dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 Secretary, State 
of Karnataka Vs. Uma Devi, the Supreme Court has held 
that merely because a temporary employee or a casual wage 
worker is continued for a time beyond the term of his 
appointment, he would not be entitled to be absorbed in 
regular service or made permanent merely on the strength 
of such, continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
whose period of employment has come to an end or of ad- 
hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person^ who has temporarily or 
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casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.'’ Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
ofthe Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more thEin240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions ofthe Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 


the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17,1 find much force in the contention of the learned 
counsel for the Respondent, Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be^ absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions ofthe Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, 1 find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
correctedand pronounced by me in the open court on this 
day the 31st January, 2007). 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined: 

For the Petitioner WWl SriV. Thangaraju 
WW2 Sri V. S. Ekambaram 

For the Respondent MWl SriC. Mariappan 
MW2 SriT. L. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 1*8*88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 204-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 244-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 1-5-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4, 

W5 20-08*91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-3-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-3-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 NU Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 15-11*88 Xerox copy of the Service certificate 
issued by Karur Branch. 

WIO 12-10*97 Xerox copy of the service certificate 
issued by Karur Siruthozhil Branch. 

Wll NU Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W12 Nil Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-95. 

W13 6-3-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan 

W14 6-3-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—^K. Subburaj 


Ex. No. Date 

Description 

W15 

6-3-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post —J. Velmurugan 

W16 

17-3-97 

Xerox copy of the Service particulars— 
J. Velmurugan 

W17 

26-3-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi 

W18 

31-3-97 

Xerox copy of the appointment order to 
Sri G. Pandi 

W19 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle 

W20 

13-2-95 

Xerox copy of the Madumi Module 
Circular letter about engaging temporary 
employees from the panel of wait list 

W21 

9-11-92 

Xerox copy of the Head Office Circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W22 

9-7-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

9-7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms creation of part 
time general attendants. 

W24 

7-2-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

3607-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of Orissa. 

M9 

1607-99 

Xerox copy of the order of Supreme Court 
in SEP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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[4. T5?l-120I2/559/1998-31lt31R(4t-l)] 
3rjR srftRiRt 

New Delhi, the 16th August, 2007 

S*0. 2545.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 178/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 16-8-2007. 

[No. L-12012/559/1998-lR(B-I)] 
AJAY KUMAR. Desk Officer 
ANNEXURE ^ 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRUL TRIBUNALCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st Januar>', 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 178/2004 
[Principal Labour CourtCGID No. 277/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (I) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri R. Dhakshinamoorthy : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar, Advocates 

AWARD 

I. The Central Government Ministry of Labour, vide 
Order No. L-12012/559/98-IR (B-I) dated 26-04-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 277/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 178/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri R. Dhakshinamoorthy, wait list No. 450 for 
restoring the wait list of temporary messengers in 
the establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefiy as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staflfin Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Sripuranthan branch from 
27-04-1987. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Sripuranthan branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 27-04-87, the Petitioner 
has been working as a temporary messenger and some 
times performing work in other branches also. While working 
on temporary basis in Sripuranthan branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the briAch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal 
Further, the settlements are repugnant to Sections 25G & 
25H of the ID. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award, 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been Regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him 10 work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits, 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3)ofi,D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and30-7.1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 450 in waitlist 
of Zonal Office,Trichys. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categortsed as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
empl^ees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in Etecember, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994, The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 
temporary employees were appointed and since the 
Petitioner was wait listed at 450 he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
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discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wage^casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
h^s4>een arbitarily filling up the vacancies with the persons 
qther than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
he passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bahk of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff ' 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the High 
Court in W.P.No.7872 of 1991, the Petitioner questioned 
the settlement dated 27-10-88 and 9-1 -91. It is false to allege 
that the settlements are contrary to the eights of the 
Petitioner. Hence, the Petitioner prays that an award may 
be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in W ait 
List No. 450 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 


Point 1 :— 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
fiirthcr prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18( 1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary efnployees 
at branches/offices are not allowed to be in service 
exceedirfg 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
l.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
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contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at quality ing service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex* W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex.M 10 in 
this case. Those candidates under Ex.M 10 were found 
suitable for appointment as messengers and sweepers. Even 
MW 1 is unable to say as to when the wait list Ex.Ml 0 was 
prepared, but it is mentioned in Ex.Ml 0 that it was prepared 
based on the settlement dated 17-11-87, 27-10-88 and 9-1-91 
which are marked as Ex.Ml, M3 and M4 respectively. But, 
when MW 1 has spoken about the settlements, he deposed 
that settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex.M 10 was prepared on 2-5-92 but 


there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order daled 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW 1 wait list under Ex.M 10 comparises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporaiy employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution ofindia. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMPNo. 11932/91 W.P.No. 7872/91 
directing the Respondent/Banx to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. MIO before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
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Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
"to employ workmen as ‘badlies ’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. Ml 0 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
beating in the case of the Petitioner, Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 


case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of l.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that "the expression 
‘actually worked under the employer' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc”. It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and forno fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
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was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that *'in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settleYnent arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. '' It further held that ‘'there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration.'' Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.CP. 
LTD Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that "settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceeding^ under section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 


settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also." He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein 
the Supreme Court has held that "settlement is arrived at 
by the free will of the parties and is a pointer to there 
being good will between them. When there is a dispute 
that the settlement is not bona fide in nature or that it has 
been arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
' with the help of the conciliation officer must be fair and 
reasonable. " Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
woiionan with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wordingofreference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, ifpoints of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. " It further held that "the Tribunal should look into 
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the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal his got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB 1C 1664 VAN SAGNATHANORIENTPAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB 1C 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. 1 find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, 1 find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 


in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatoty.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are ofthe opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim ofthe Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
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at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for; regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 199711SCC1 ASHWANIKUMARANDOTHERSVs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
'‘So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs, STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the l.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 


their disengagement is not arbitrary.'’ He further relied on 
the rulings reported in 1994 3 LLJ (Supp) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the l.D.Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner, In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC I SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
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LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would notarise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporajy messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation ofwait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the 
learned counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation ofwait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 


other inducements. Under such circumstances, I fyid the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
forthe same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, 1 find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service qr made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner W W1 Sri R. Dakshinamoorthy 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 Sri T.L. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued b^ Respondent/Bank 
for implementation of Ex. MI. 
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Ex.Nq. Date Description 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 204)8-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at offlce^ranches to 
do messengerial work. 

W9 09-10-87 Xerox copy of the service certificate 
issued by Sripuranthan Branch. 

WIO 09-10-97 Xerox copy of the service certificate 
issued by Sripuranthan Branch. 

Wll 05-05-95 Xerox copy of the service certificate 
issued by Sripuranthan Branch. 

WI2 Nil Xerox copy of the service certificate 

issued by Sripuranthan Branch. 

W13 Nil Xerox copy of the service certificate 
issued by Sripuranthan Branch. 

W14 6-95 to Xerox copy of the service certificate 

12-96 issued by Sripuranthan Branch. 

W15 104)1-97 Xerox copy of the service certificate 

issued by Sripuranthan Branch. 

W16 224)5-97 Xerox copy of the service certificate 

issued by Tiruchirapalli Branch. 

W17 09-10-97 Xerox copy of the service certificate 

issued by Sripuranthan Branch. 

W18 09-10-97 Xerox copy of the service certificate 

issued by Sripuranthan Branch. 

W19 Nfl Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W20 Nfl Xerox copy of the Vol. Ill of Reference 
book on Staff matters upto 31-12-95. 

W21 06-63-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

W22 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 


Ex. No. Date Description 

W23 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

W24 174)3-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W25 264)3-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W26 314)3-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W27 Feb. 2005 Xerox copy of the pay slip off. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W28 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W29 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W30 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W3I 094)7-92 Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W32 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W33 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For theRespondentManagement:— 

Ex. No. Date Description. 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-7-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of thd settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement. 

M6 9-06-95 Xerox copy of the minutes of conciliation 

proceedings. 

M7 28-5^91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-5-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-7-99 Xerox copy of the order of Supreme Court 

inSLP No. 3082/99. 

MIO Nil Xerox copy of the wait list of Trichy 

Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.OT, 2546.—1947 (1947 
^ 14) ^ «nTr 17 ^ ^ ^ 

aflip ^ ■jjsfipra ^ l^^srarf aflr '3^ «h44)KT 
^ arjgsr •^f a?i«ilPra; 
allalPicti 3ifV^nTJi/?PT -iiwMii, ■’T^ 

179/2004) ^ ir4>lftld t, # ^ 

16-8-2007 ^ 3rra f3P «P I 

[Tf. Tp-12012/560/1998-3n^3nT(T^-I)] 
3^^ ^HK, arfM^JRt 
New Delhi, the 16th August, 2007 
S.O. 2546,—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 179/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 16-8-2007. 

[No. L- 12012/560/I998-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNETOJRE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 179/2004 
(Principal Labour Court CGID No. 278/99) 

[In the matter of the dispute for adjudication under clause (d) 
of sub-section (I) and sub-section 2(A) of Section 10 of the 
Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 
BETWEEN 

Sri. M. Paneerselvam : I Party/Petitioner 

AND 

The Assistant General Manager,; II Party/Management 

State Bank of India, Region-I 

Trichirapalli. 

APPEARANCE 

For the Petitioner : SriV. S.Ekambaram, 

Authorised Representative 

For the Management : M/s. K .S. Sundar, 

Advocates 

AWARD 

1. The Central Government, Ministry of Labour, 
vide Order No. L-12012/560/98-1R (B-I) dated 28-04-1999 
has referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 278/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum -Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No. 179/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri. M. Paneerselvam, wait list No. 398 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Kulithalai branch from 
July, 1984. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Kulithalai 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From July, 84, the Petitioner has been 
working as a temporary messenger and some times 
performing work in other branches also. While working on 
temporary basis in Musiri branch, another advertisement 
by the Respondent/Bank was made regarding casual 
workers who were reported to be in service during the 
same period. While the Petitioner was working as such, the 
Manager of the branch informed the Petitioner orally on 
31-3-1997 that his services are not required any more and 
he need not attend the office from 1-4-1997. Hence, the 
Petitioner raised a dispute with regard to his non-employment. 


3625 GI/07—18 
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Since the conciliation ended in failure, the matter was 
referred to this Tribunal for adjudication. Though reference 
was sent to this Tribunal, the reference framed did not 
satisfy the grievance of the Petitioner, he has made a fresh 
representation to Government to reconsider the reference 
and the Petitioner requested the Respondent/Bank to 
continue to engage him in service as obtained prior to 31- 
3-1997 and to regularise him in service in due course. The 
Respondent/Bank took up an unreasonable stand that the 
service and the number of days worked by Petitioner were 
treated as of no consequence, since according to the 
Respondent/Bank, it engaged the Petitioner only in 
temporary services after the settlement. The Petitioner was 
not aware of settlement by which his services and number 
of days worked by him after interview do not merit 
consideration. The Petitioner was not a party to the 
settlement mentioned by the Respondent/Bank before the 
conciliation officer. Therefore, the Respondent’s action in 
not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories only 
a single wait list has been prepared and the Respondent/ 
Bank has been regularising according to their whims and 
fancies. The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, medical 
benefits etc. to the temporary workmen which amounts to 
violation of relevant provisions of circular. The Respondent/ 
Bank engaged the Petitioner and extracted the same work 
either by payment of petty cash or by directing him to work 
under assumed name or by both which amounts to unfair 
labour practice. The waitlist suffers serious infirmities and it is 
not based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 398 in wait list 
of Zonal Office, Rrichy. So far 212 wait listed temporary 
candidates, out of652 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, aannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category(B) the temporary employees 
who have completed 270 days aggregate temporary service 
in any continuous block of 36 calendar months and under 
category(C) the temporary employees who have completed 
30 days aggregate temporary service in any calendar year 
after 1-7-75 or minimum 70 days aggregate temporary 
service in any continuous block of 36 calendar months 
were to be considered. As per clause 7, the length of 
temporary service was to be considered for seniority in the 
waitlist and it was also agreed that wait list was to lapse in 
December, 1991 and the cut off date was extended up to 
31-3-1997 for filling up vacancies which were to arise upto 
31-12-1994. The Petitioner has no valid and enforceable 
right for appointment. The Respondent had implemented 
the voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary' employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of652 wait listed candidates, 212 temporary employees 
were appointed and since the Petitioner was wait listed at 
398 he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 



say that the Petitioner was discharging the work of 00 “To what relief the Petitioner is entitled? 

permanent messenger. As per settlements, vacanc ies upto Point No. 1: 

31 - 12-94 were filledupagainstthewaitedlistoftemporary ^ behalf of the Petitioner it is 

employees and vacancies for 1995-96 has to be filled up contended that the Petitioner in this case and the Petitioners 

against the wait list drawn for appointment of ^ily wages/ connected industrial disputes have been sponsored 

casual labour. Further, for circle of Chennai wait list of daily Employment Exchange and they having been called for 

wages was not finalized and hence not published and there interview and having been selected and wait listed in terms 

is only one wait list for the appointment of temporary ofthe relevant guidelines/circulars ofthe Respondent/Bank 

employees. After the expiry of wait list, the Petitioner has no permanent vacancies in subordinate cadre on temporary 

claim for permanent absorptioii. Hence, for all these reasons, basis. After engaging them mtermittently for some years, 

the Respondent prays to dismiss the claim with costs. Petitioner in this case and other Petitioners in the 


5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre ofthe Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 


connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights ofthe workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit ofthe Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 


Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Resjjondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed worlmen according to their whims 


and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 


and fancies. Hence, the Petitioner prays that an award may ^ behalf of the Petitioner, it is contended that 

be passed in his favour. Petitioners were recruited as temporary employees 


6. Again, the Petitioner filed a rejoinder to the Coimter 
Statement ofthe Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India StafTFederation were under Section 18(1) ofthe Act 
and not under Section 18(3) of the Act. As per recruitment 
rules ofthe Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
ofthe Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are; 

(i) “Whether the demand ofthe Petitioner in Wait 
List No. 398 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


in the Respondent/Btqik under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same, guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the qudstion of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the l.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 



6698 


THE GAZETTE OF INDIA; SEPTEMBER 8,2007/BHADRA 17,1929 


[Part II—Sec. 3(ii)] 


applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases ofretrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
•averments of MWI and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. M1 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of‘A, 
B & C’ is quite opposed to the doctrine of‘last come—first 
go’ or ‘first come— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1 (a) of Ex,Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in Ais case. Those 
candidates under Ex.M 10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M 10 was prepared, 
but it is mentioned in Ex. M i 0 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 
MWI has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWI wait list under Ex.M 10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P. No. 7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not Justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex.M10 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporaiy employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M 1 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
orderinWMPNo.l 1932/91 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. MlO does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. MlO has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the year 
2003 the Respondent/Bank produced the wait list 
Ex MlObeforelhis Tribunal marking it asaconfidential document 
It is further contended on behalf of the Petitioner that 
though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 





been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave "vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies” casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent worlonen is illegal.” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. Ml0 which has been dravm up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the n^e shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P.No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 IILU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
express INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workrtien worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no feult of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circiunstances of the case. The Petitioner 
in this case and the Petitioners in the cormected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from mak'mg claim as they had 
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accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LLJ 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement. ” 

It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 1 LLJ 308 K.C.P. LTD. Vs 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 


two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further retied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended, that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given forrestoring the wait 
list of temporary, messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
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KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSllOAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability.of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC 1664 VAN SAG NATHAN 
ORIENT PAPERMILLS Vs. INDUSTRIAL TRIBUNAL & 
ORS. wherein the Madhya Pradesh High Court has held 
that “the Tribunal cannot go behind the terms of reference, 
but that does not mean that it cannot look into the pleadings 
of parties.” He also relied on the rulings reported in 1998 
LAB IC1507 A, SAMBANTHAN Vs. PRESIDING 
OFFICER, LABOUR COURT, MADRAS, wherein it has 
been held that “it has been repeatedly held that the Labour 
Court should not attempt to consider the order under 
reference in a technical manner or a pedantic manner, but 
should consider the order of reference in a fair and 
reasonable manner.” He also argued that in Express 
Newspapers P. Ltd case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, 1 find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 


Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the letamed counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VUEESH wherein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He fiirther relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was ayearly panel expiring on 6-2-98, we are ofthe opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry' 
ofthe panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31 -3 -1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C2168 STATE OF HARYANA 
AND ORS. Vs. PIARA SINGH AND OTHERS wherein 
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the Supreme Court has held that ‘‘now coming to the 
direction that all those ad-hoc temporary employees who 
have continued for more than a year should be regularised, 
we find it difficult to sustain it. The direction has been 
given without reference to the existence of a vacancy. The 
direction in effect means that every ad-hoc/ temporary 
employee who has been continued for one year should be 
regularised even though: (a) no vacancy is available for 
him which means creation of a vacancy; (b) he was not 
sponsored by Employment Exchange nor was he appointed 
in pursuance of a notification calling for applications which 
means he had entered by a back door ; (c) he was not 
eligible and qualified for the post at the time of his 
appointment; (d) his record of service since his appointment 
is not satisfactory. These are the additional problems 
indicated by us in para 12 which would arise from giving of 
such blanket orders. None of the decisions relied upon by 
the High Court justify such wholesale, unconditional 
orders. Moreover, from the mere continuation of an ad-hoc 
employee for one year, it cannot be presumed that there is 
need for regular post. Such a presumption may be justified 
only when such continuance extends to several years. 
Further, there can be no rule of humb in such matters. 
Conditions and circumstances of one unit may not be the 
same as of the other. Just because in one case, a direction 
was given to regularise employees who have put in one 
year's service as far as possible and subject to fulfilling the 
qualifications, it cannot be held that in each and every 
case, such a direction must follow irrespective of and 
without taking into account the other relevant 
circumstances and considerations. The relief must be 
moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997II see 1 ASHWANl KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the. Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
'‘So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concenied, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But. if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
-these employees, therefore, remained a nullity.” Therefore, 
learned counsel fo? the Respondent contended that these 


temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI& ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitraiy.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘ last come-first go' is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining Juniors.” Though in this case, the Petitioner has 
alleged that his Juniors have been made permanent in 
banking service, he has not established with any evidence 
that his Juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 Secretary, State 
of Karnataka Vs. Uma Devi, the Supreme Court has held 
that merely because a temporary employee or a casual wage 
worker is continued for a time beyond the term of his 
appointment, he would not be entitled fo be absorbed in 
regular service or made permanent merely on the strength 
of such continuance, if the original appointment was not 
made by following a due process of selection as envisaged 
by relevant rules. It is not open to the Court to prevent 
regular recruitment at the instance of temporary employees 
w hose period of employment has come to an end or of ad- 
hoc employees who by the very nature of their 
appointment, do not acquire any right.” Further, it has also 
held that “it is not as if, the person who accepts an 
engagement either temporary or casual in nature is not 
aware of his employment. He accepts the employment with 
open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
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permanently. By doing so, it will be creating another mode 
of public appointment vdiich is not permissible.” Further, 
the Supreme Court vdiile luring down the law, has clearly 
held that ’‘unless the appointment is in terms of die relevant 
rales and after a proper competition among qualified 
persons, the same would not confer any right on the 
appointee...... It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his ^pointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original qipointmoit was not made by following a due 
process of selection as envisaged by relevant roles.” 
Furdier, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Fs. SOMVIR SINGH, wherein the 
Siqaeme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following Ae rules, the same being a nullity, the 
question of ctmfirmation of an employee upon the expiry 
of purported period of probation would not arise.” FurAer, 
inCDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Fj. SURINDER KUMAR, die Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellimt for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
ofthe Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Fs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than240 days of 
service by diat itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court ^so 
held that “the changes brou^t about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute die same and they are estopped from 
doing so. Further, dieir prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 


such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention ofthe learned 
counsel forthe Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlemem was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I fmd since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions ofthe Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent' 
Bankas alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007). 

K. JAYARAMAN, Presiding Officer 


3625 GI/07—19 






6704 


[Paict H—Sea 3(u)] 


THE GAZETTE OF INDIA: SEPTEMBER 8,2007/BHADRA 17,1929 


Witnesses Examined: 

For the Petitioner WWl Sri M. Paneerselvam 
WW2 Sri V. S. Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 SriTL. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 1-8-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. ML 

W2 204-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M L 

W3 24-4-91 Xerox copy of the circular of 
Respondent/Bank to all Branches^ 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 1-5-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-3-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-3-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 bH Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Nfil Xerox copy of the Service certificate 
issued by Kulithalai Branch. 

WIO 8-12-92 Xerox copy of the service certificte 
issued by Ramalinga Nagar Branch. 

W11 7-02-94 Xerox copy of service certificate issued 

by Tennur branch. 

W12 27-11-97 Xerox copy of the service certificate 

issued by Musiri branch. 

W13 Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions, 

W14 Xerox copy of the Vol. Ill of Reference 

book on Staff matters upto 31-12-95. 

W15 6-3-97 Xerox copy of the call letter from Madurai 

zonal office. For interview of messenger 
post—^V. Muralikannan 

W16 6-3-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messengar 
post—K. Subburaj, 


Ex. No. Date 

Description 

W17 

6<1^97 

Xerox copy of the call letter from Madurai 
zonal ofGce. For interview of messenger 
post—^J. Velmurugan. 

W18 

17-Q3W 

Xerox copy of the service paiticulars- 
J. Velmurugan 

W19 


Xerox copy of the letter advising 
selection of part time Menial-G. Pandi. 

\V20 

31-034r7 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W21 

Peb. 2005 Xerox copy of the pay slip of T. Sdtar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W22 

134)2^ 

Xerox copy of the Madurai Module 
Qrcular letter about Engaging temporary 
employees from the panel of wait list. 

W23 

9-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W24 

9-07-92 

Xerox copy of the minutes of the Bipartite 
meeting 

W25 

9^-92 

Xerox copy of the settlement between 
Respond«it/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W26 

7-0206 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W27 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-1008 

Xerox copy of the settlement. 

M4 

901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in 
O.P. No. 2787/97ofHi^CourtofOrissa. 

M9 

1007-99 

Xerox copyof the order ofSupreme Court 
in SLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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2547.—aSieilPr* PwR 3Rf^ftn5,1947 (1947 
^ 14) ITRI 17 ■^, ^ 

3rf«F ■fflJCTT ^ 3raqrf5I fH4i'Sl4Frf ^ <*44il^l‘ 

^ 313^ ^ 3^^tlPraT Pfm -4 

4alP i «K 3rt^w^/«i*f ■sm^n^ra, ^ (^fW 

41/2004) ^ U4>lfVM 4>7«ft t,"511 «<*!<^ 17-8-2007 

^ TITO igam «1T I 

[U 'l??r-12012/581/1998-3n^3JR(^-I)] 
3r3R ^ITIT, -ilfil+Kl 

New Delhi, the 17th August, 2007 
S.O. 2547.—^In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 41/ 
2004) of the Central Government, Industrial Tiibunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 17-8-2007. • 

INo.L-12012/581/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CETORAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Sbri K. Jayaraman, PreshUiig Officer 
Indostrial Dispute No. 41/2004 
(Principal Ldloor Court CGID No. 339/99) 

(In the matter of die dispute for adjudication under clause(d) 
of sab-sectic«i (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14of1947), between the 
Management of State Bank of India and their workmen) 
BETWEEN 

Sri. S. Gunaseelan 1 Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, 2JO. 

Coimbatore 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

Authorised Representative 

For the Management : M/s. K. Veeramani, 

Advocates 

AWARD 

1. TheCentralGovwnment Ministry of Labour, v«/e 
Order No. L-12012/581/98-IR (B-I) dated 26-3-1999 has 
referred this dispute earlier to die Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 339/99 and issued notices 
to both parties. Both sides entered appearance and filed 


their claim statement and Counter Statement respectively. 
After the constitution of this CGIT cum labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I- D. 
No. 41/2004. 

2. The Schedule mentioned in that order is as 
follows: 

"Whether the demand of the workman 
Shri S.Gunaseelan, wait list No. 267 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitledT’ 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Udagamandalam branch 
from 10-11-80, The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Udagamandalam branch. He was called for an interview by 
a Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 10-11-80, the I*etitioneF 
has been working as a temporary messenger and some 
times performing work in otherTaranches also. While 
working on temporary basis in Udagamandalam branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during die same period. While the Petitioner wa& 
t^-tirking as such, the Manager of the branch inform®! the 
Petifioner orally on 31-3-1997 that his services sre no! 
required any more and he need not atteiai the office from 
1-4-1997, Hence, ihe Petitioner raised a dispure witii sega^ 
to his non-employment. Since the conciliation etadc-d in 
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failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Government 
to reconsider the reference and the Petitioner requested the 
Resjwndent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of days 
worked by Petitioner were treated as of no consequence, 
since according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party to 
the settlement mentioned by the Respondent/Bank before 
Ae conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25Hof the I.D. Act The termination of the Petitioner is against 
the provisions of para 522(4) of Sastry Award. Even though 
the^ settleftient speaks about three categories only a single 
wait list has l^n prepared and the Respondent/Bank has 
been regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, ^^edical benefits etc. to 
the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim o f the Petitioner is not bona fide and made with 
ulterior moti ve. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
wher iheir case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-19%. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly plac^ other temporary employees and the 
Petitioner was wait listed as candidate No. 501 in wait list 
of Zon^Office, Coimbatore So far 211 wait listed temporary 
candidwes, out of 705 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The P^itioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, undw category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under categoiy(B) the temporary employees 
who have completed 270 days aggregate temporary service 
in any continuous block of 36 calendar months and under 
categoiy(C) the temporary employees who have completed 
30 days aggregate temporary service in any calendar year 
after 1-7-75 or minimum 70 days aggregate temporary 
service in any continuous block of 36 calendar months 
were to be considered. As per clause 7, the length of 
temporary service was to be considered for seniority in the 
waitlist and it was also agreed that wait list was to lapse in 
December, 1991 and the cut off date was extended up to 31- 
3-1997 for filling up vacancies whidi were to arise upto 31 - 
12-1994. The Petitioner has no valid and enforceable right 
for appointment. The Respondent had implemented the 
voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of705 wait listed candidates, 211 temporary employees 
were appointed and since the Petitioner was wait listed at 
501 he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
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permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
en^loyees and vacancies for 1995-% has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has no 
claim for permanent absorption. Hence, for all these reasons, 
the Respondent prays to dismiss the claim with costs. 

5. In^e additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent^ ank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to th^ effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vBcmcies with the poKins 
other than wait listed worlmen according to their whims 
and fancies. Hence, tee Petitioner prays that an award may 
be passed in his favour. 

6. Again,teePetitionerfUedar^oindertotheCounter 
Statement of tee Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation wm under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respond^U/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of tee 
Respondent/Bank. Even in the Writ Petition before tee 
Hi^ Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege teat the setdements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour, 

7. In* these circumstances, the points for my 
consideration are: 

© ‘‘Whether the demand of the Petitioner in Wait 
List No. 267 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(u) “To what relief the Petitioner is entitled?” 


Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies'in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in, the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the pennanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an of^rtunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circular^guidelines issued by tee 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that tee 
Petitioner has no valid a'nd enforceable right for 
appointment as Section 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
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and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs, S, SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act [mviding for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 2SF applies 
but for all cases of retrenchment. Thqefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MWI and MW2 and their testimonies during 
the cjoss-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of * A, 
B & C’ is quite opposed to the doctrine of iast come—first 
go’ or* firstcome— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is m contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bankas circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
pehnanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.MlO that it was prepared based on 
the settlement dated 17-11 -87, 27-10-88 and 9-1-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 
MWI has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle ^ince the High Court order is there, but he has not 


produced any document in support of the so called non- 
inclusion except his bald stat^ent. Further, according to 
MW 1 wait list under Ex.M 10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon'ble High Court has held in 
its otder dated 23-7-99 in WP.No.7872 of 1991, which is 
marked as an exhibit in which it is stated that it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex.MlO comparises 
of bodi messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMPNo. 11932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates’ 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. M1 was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced die wait list 
Ex. MIO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
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appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 see 201 H. D. SINGH V^. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme eourt has held that “to employ workmen as 
‘badlies” casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined, the service later and therefore, the wait list under 
Ex. MIO which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescrit^ period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document to show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MW 1. Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is afbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. Ml to M4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and M11 
interim orders passed by High Court of Madras in WMP 
No.11932/91 in W.P. No.7872/9I ceased to have any 
relevance when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 


as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner ’ s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Section 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from sm^ice is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is further 
contended on behalf of the Petitioner that though some of 
the Petitioners in the connected I.Ds have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985 n LU 539 WORKMEN OF AMERICAN 
EXPRESS INTORNATIONALBANKING CORPORATION 
Vs, MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION vdieiein 
the Supreme Court has held that the expression ‘actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of s^ice or by compulsion of statute, 
standing orders etc. It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
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Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Furdier, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 ILL! 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that *‘in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997IILU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION ANDOTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised mtlority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that ‘ ‘settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 


Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds mmly parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that "settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide id nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subjea matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent furfter 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is. not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a referenceand he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KCrflAM wherein 
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the Kerala High Court has held that “mere wording of 
reference is not t^isive in the matter of tenability of a 
reference. Even Aough die Tribunal cannot go beyond 
die order of reference, ifpointsofdifference are discernible 
from the material bef<c»e it, it has only on duty and that is to 
decide the points on mnits and not to End out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It furthnheid that “the Tribunal should 
look into die pleading and End out the exact nature of 
pleading of die Petitioner to End out the exact nature of 
dispute instead of refusing to answer die reference on 
merits.” Furdier, he argued diat die Tribunal has got power 
to go into the question whether die Petitioner is to be 
reinstated in service or not for ixiiich he relied on the rulings 
reported in 1998 LAB IC 1664 VAN SAG NATHAN 
ORIENTPAPER MBXS Vs. INDUSTOIALTRIBUNAL & 
ORS. wherein die Madhya Pradesh High Court has held 
that “the Tribunal cannot go behind the terms of reference, 
but that does not mean that it cannot look into the pl eadings 
of parties.” Ifc also relied on die rulings reported in 1998 
LAB IC 1507 A. SAMBANTHAN Vs. PRESIDING 
OFFICER, LABOUR COURT, MADRAS, wherein it has 
been held that “it has been repeatedly held that die Labour 
Court should not attempt to consider the order under 
reference in a technical manner or a pedantic manner, but 
should consider the order of reference in a fair and 
reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that “the Tribunal has jurisdiction 
to consider all incidental matters also and die order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide die real nature of disputes between 
the parties and with that object in view, if should consider 
the mder of reference in a fair and reasonable maiuier, 
diough the <nder of reference is not happily framed oot 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Rnpondent/Bank and dierefore, this 
Tribunal can look into die pleadings of die Petitionos and 
can decide whether the Petitioner is enthled to be reinstated 
in service as alleged by him and whedier he is entitled to 
die back wages as alle^ by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I End some force in the contention of the 
re^sentative for the Petitioner. Therefore, I find this 
Tnbunal is entitled to go into the question whedier the 
relief prayed for by the Petitioner can be given to him or 
not? But, I End that the settlement was validly entered into 
between die Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I End the PMitioner is not entided to question the 
settlement 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he 
has been kept in the wait list and the time of wait list has 
been exhausted, now the Petitioner cannot question that 
he should be reinstated in service and he relied on the 
rulings reported in 1996 3 SCC 139 UNION OF INDIA 
AND OTHERS Vs. K.V.VUEESH wherein the !^preme 
Court has held that “the only question ^ich falls for 
determination in this appeal is Miether a candidate whose 
name appears in die select list on the basis of competitive 
examination acquires a right of appointment in 
Government service in an existing or a future vacancy.” 
In that case, pruning of select list on reduction in number 
of vacancies was made in view of the impending 
absorption of steam surplus staff and a policy decision 
has bwn taken to reduce the number of vacancies and 
consequently, a certain number of bottom persons were 
removed from the select list and the remaining selectees 
were given appointments according to their comparative 
merits. In which, the Supreme Court has held that “in 
sudi circumstances, denial of a{^intment to the persons 
removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported 
in 1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed die Respondents diat the panel was valid for 
one year only and that inclusion of their names in the 
panel was not to confer on them any right to seek 
permanent appointment in the services of the bank. 
Considering die object with which the panel was prepared 
and the fact that it was a yearly panel expiring on 6-2-98, 
we ate of the opinion that the Respondents did not get 
any right because of inclusion of their names in the said 
panel for permanent absorption in the services of the 
bank. Whatever conditional right they had come to an 
end with the expiry of the panel. The claim of the 
Respondents as contained in the W.P. was thus, 
misconceived and dierefore, the learned Single Judge 
and die Division Bench, when it first decided the appeal 
WCTC right in dismissing the Writ Petition and the appeal 
respectively.” Ifc further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that 
“candidates included in merit list has no indefeasible right 
to appointment even if a vacancy exists” and relying on 
all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to 
question the wait list and since diere is no mala fide on 
the part of die Respondent/Bank in preparing the wait 
list, it cannot be said that preparation of wait list was 
made widi mala-fide motive. Under such circumstances, 
after the expiry of die date namely 31 -3-1997, the Petitioner 
cannot plead for restoration of the wait list and he cannot 
pray for reinstatement as alle^ by him. Further, lie relied 
on die rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court ha.s held that “now 
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coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year 
should be regularised, we find it difficult to sustain it. 
The direction has been given without reference to the 
existence of a vacancy. The direction in effect means that 
every ad-hoc/tcmpor^Ty employee who has been 
continued for one year should be regularised even though 
(a) no vacancy is available for him which means creation 
of a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record 
of service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 
which would arise from giving of such blanket orders. 
None of the decisions relied upon by the High Court 
justify such wholesale, unconditional orders. Moreover, 
from the mere continuation of an ad-hoc employee for 
one year, it cannot be presumed that there is need for 
regular post. Such a presumption may be justified only 
when such continuance extends to several years. Further, 
there can be no mle of thumb in such matters. Conditions 
and circumstances of one unit may not be the same as of 
the other. Just because in one case, a direction was given 
to regularise employees who have put in one year’s 
service as far as possible and subject to fulfilling the 
qualifications, it cannot be held that in each and every 
case, such a direction must follow irrespective of and 
without taking into account the other relevant 
circumstances and considerations. The relief must be 
moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the 
impugned directions must be held to be totally untenable 
and unsustainable. Thus, the Supreme Court set aside 
the orders of Lower Courts. He further relied on the 
decision reported in 1997IISCC 1 ASHWANI KUMAR 
AND OTHERS Vs, STATE OF BIHAR AND OTHERS 
wherein the Full Bench of the Supreme Court has 
considered the above regularisation of appointment in 
excess of sanctioned posts. “So far as the question of 
confirmation of these employees whose entry itself was 
illegal and void is concerned, it is to be noted that question 
of confirmation or regularisation of an irregularly 
appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on ad- 
hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing 
vacancy would never survive for consideration and even 
if such purported regularisation or confirmation is given, 
it would be an exercise in futility. It would amount to 
decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” 


Therefore, learned counsel for the Respondent contended 
that these temporary emptoyees were appointed only due 
to exigencies and they have not appointed against any 
regular vacancy and tiiey have only appointed in leave 
vacancies and therefore, they are i^t entitled to claim 
any absorption in the Respondent/Bank. Further, he relied 
on the rulings reported in AIR 1997SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS. Vs. STATE OF BIHAR 
AND ORS, wherein the Supreme Court has held that 
“they are temporary employees working on daily wages. 
Under these circumstances, their disengagement from 
service cannot be construed to be a retrenchment under 
the I.D. Act. The concept of retrenchment therefore, 
cannot be stretched to such an extent as to cover these 
employees. Since they are only daily wage employees 
and have no right to the posts, their disengagement is 
not arbitrary.*’ He further relied on the rulings reported in 
1994 3 LLJ (Supp) 754 wherein the Rajasthan High Court 
has held that “Under Section 25G of the I.D. Act 
retrenchment procedure following principle of ‘last come- 
first go* is not mandatory but only directory, on sufficient 
grounds shown, the employer is permitted to depart from 
the said principle retrenching seniors and retaining 
juniors.” Though in this case, the Petitioner has alleged 
that his juniors have been made permanent in banking 
service, he has not established with any evidence that 
his juniors were made permanent by the Respondent/ 
Bank, Any how, if the Petitioner has shown any^ing, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank cannot 
be given to the Petitioner and, therefore, the claim is to be 
dismissed with costs. 

t 

t 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end of of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.*’ 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But oh that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment', perpetuate illegalities 
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and to take the view t^t a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible/* Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless die appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
^r a time beyond the term of his appointment, he would 
iliot be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules/* 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that 'Y^gularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules< the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.*’ Furdier, in CDJ 2006 
SC 395 MUNICIPAL COUNCIL, SUJANPUR 
SURINDER KUMAR, the Supreme Court has held that ‘*it 
is not disputed (hat the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution qf India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENTCORPORAnON Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his 
, service. Further, when they have not been questioned 
the five settlements entered into between the Respondent/ 
Bank and Federation and since they have not questioned 
the wait list prepared by the ReSpondent/Bank, they are 
not entitled to dispute the same and they are estopped 
from doing so. Further, their prayer before the labour 
authorities was only to restore the wait list and also for 
appointment thereon as temporary messenger as per wait 
list. Under such circumstances, after expiry of the period 
mentioned in the settlements which were subsequently 


amended by settlements, the Petitioners cannot now 
question either the preparation of wait list or number 
allotted to them. Under such circumstances, it cannot be 
questioned by the Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in dieQaim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation* at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, mis^reiHesentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No*2: 

The next point to be decided in this case is to what 
rel ief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is M «ititled to any leiief as claimed ty him. 
No Costs, 

3L Thus, due tefereoce is answered accordingly. 

(Dictated 10 the P.A.« transcribed and iypi^ by him, 
conec^andpioiiouiiced l^ me mtheqpencouttonthh 
day die 31st January, 2007). 

K. JAYAKAMAN.F^^kJingOm^^ 
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Witnesses Examined: 

For the Petitioner WW1 Sri S. Gunaseelan 

WW2 Sri V. S. Ekambaiam 
For the Respondent MWl Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked:— 


Ex. No. Date 
^ W1 1-8-88 

W2 20-4-88 

W3 24-4-91 

W4 1-5-91 
W5 20-8-91 

W6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 6-2-81 
WIO 18-5-85 
Wll Nil 

WI2 Nil 
W13 6-3-97 

W14 6-3-97 

W15 6-397 


Description 

Xerox copy of the paper publication in 
daily Tlianthi based on Ex. M1. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox copy of” the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of melkenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the notice issued by 
Udagamandalam Branch. 

Xerox copy of the service certificte 
issued by Bitherkad Branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Xerox copy of the Vol. HI of Reference 
book on Staff maters upto 31-12-95. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messengar 
post—K. Subburaj. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—J. Velmunigan. 


Ex. No. Date Descriptbn 


WI6 

17-3-97 

Xerox copy of the particulars— 
J. Velmurugan. 

W17 

26-3-97 

Xerox copy- of the letter advising 
selection of part time Menial—G.Pandi. 

W18 

31-3-97 

Xerox copy of the appointment order to 
Sri G.Pandi. 

W19 

Frti. 2005 Xerox copy of pay slip of T. Sekar 
for the mondi of Febru^. 2005 wait list 
No. 395 of Madurai Circle. 

W20 

134)2^ 

Xerox copy of die Madurai Module 
Circular letter bout Engaging lempoyary 
employees from die panel of wait list. 

W2I 

9-11-92 

Xerox copy of the Head Office circular 
No. 28 R^ardig Ntnms for sanction of 
messenger staff. 

W22 

9-1-91 

Xerox copy of die minutes of die Bipartite 
ineeting. 

W23 

9-1-91 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms-^areation of 
part time general attendants. 

W24 

7-2-6 

Xerox copy of the local Head Office 
circular about Conversion of part item 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of die local Ifead Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

FwtlieResiHMMleiitAlaiiagenient:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of die setdement 

M2 

16-7-88 

Xerox copy of the setdement. 

M3 

27-l(W8 

Xerox copy of the setdement. 

M4 

9^1-91 

Xerox copy of the setdement. 

M5 

30-7-96 

Xerox copy of the settlement. 

M6 

090695 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2605-91 

Xerox copy of the order in W.P. 
No.7872/91. 

M8 

15-5-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 


10-7-99 

Xerox copy of die order of Stqpreme Court 
in SLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 


' ■ T 
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^^5#, 17 atlTO!, 2007 

W.aff. 2548.—fiWR atlftlPPHT, 1947 (1947 
?n 14) ^ 17 ^ a#? 

^ IRtWfSt ^ wn® P<q)ai4i ) ' alk 4)44>Kli ^ 

4N, 'itteiiPi* m<4>k aSliaiPrai’ 

■^■'raiz ('H^'^feii 141/2004) ■^irafiiftra 
4^ i, -at) ^?T4!R ^ 17-8-2007 ^ W ^30 «n I 

[^. T55T-12012/419/!998-a!nf3IR(#-I)] 
3iaR 

New Delhi, the 17th August, 2007 

S.O. 2548. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 141/ 
2004) of the Central f^vemment Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and dteir workmen, received by the Central 
Government on 17-8-2007. 

[No.l^l2012/419/1998-IR(B-D] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFCHtE THE CENntAL GOVERNMENT 
INDUSTTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHE^iNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shrl K. Jayaramaii, Predding Officer 
Indnstrial Dispute No. 141/2004 

[Principal Labour Court CGID No. 139/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial'Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri M. Kamaraj I Party/Petitioner 

AND 

The Assistant General Manager, ; II Party/Management 
State Bank of India, Region-1, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : SriV.S.Ekambanim, 

Authorised Representative. 

For the Management M/s. K. S. Sundar, Advocate 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-12012/419/98-IR(B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 139/99 and issued notices 


--- , - ^ - 

to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-Cum-Laboiir Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
ID. No. 141/2004. 

2. The Schedule mentioned in that order is as 
follows; 

“Whether the demand of the workman 
Shri M. Kamaraj, wait list No. 251 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on tonporary basis at Kattur ADB branch from 
1987. The Petitioner was orally informed that his services 
were no more required. The non-employment of the 
Petitiono* and otho^ became subject matter beftne Supreme 
Court in die form of Writ Petition filed by State Bank 
Employees’ Union in Writ Petition No. 542/87 which was 
taken up by the Supreme Court. The Respondent/Bank, in 
addition to its counter, filed a copy of settlement under 
Section 18( 1) reached between management of State Bank 
of India and All India State Bank of India Staff Federation 
and the settlement is with regard to absorption of Class IV 
temporary workmen who were denied employment after 
1985-86 were classified in the settlement was under 
consideration once again and they classiffed the workmen 
under three categories namely A, B and C. Though the 
classification was unreasonable, the Respondent/Bank 
brought to the notice of the Petitioner about the interview 
to be held through advertisements. The Petitioner also 
submitted his application in the prescribed format through 
Branch Manager of the Kattur ADB branch. He was called 
for an interview by a Committee appointed by Respondent/ 
Bank in this regard. But, they have not informed die result 
of interview and also with regard to appointment But, the 
Petitioner was informed orally to join at the branch where 
he initially worked as a class IV employee. From the year 
1987, the Petitioner has been working as a temporary 
messenger and some times performing work in other 
branches also. While working on temporary basis in Trichy 
Z.O. branch, another advertisement by the Respondent/ 
Bank was made regarding casual workers who were 
reported to be in service during the same period. While the 
Petitioner was working as such, the Manager of the branch 
informed the Petitioner orally on 31-3-1997 that his services 
are not required any more and he need not attend the 
office from 1-4-97. Hence, the Petitioner raised a dispute 
with regard to his non-employment. Since the conciliation 
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ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engag^ the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence,'‘for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with alt 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) ofl.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner conceal^ the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming p^manent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-1987,164)7-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 251 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of tho^ 
temporary employees who were appointed were engaged 
for more numter of days and hence, they were appointed. 
Under the settlement, empbyees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 
temporary employees were appointed and since the 
Petitioner was wait listed at 251, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tafriil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
dischargings the work of permanent messenger. As per 


/ 


T 






;ftrawR 8,2007/^ 17, 1929 


6717 


settlements, vacancies upto 31-12-94 wete filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Hirther, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and thm is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the aiteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respohdent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of l^dia. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitmenf rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in a9Cordance 
with the instructions laid down under Modified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1 -91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner, Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

0) “Whether the demand of the Petitioner in Wait 

List No. 251 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) ‘To what relief the Petitioner is entitled?’’ " ^ 


PointNo*!: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case aiKl the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment pxchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permai^t vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the wmiunen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. Tliis 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
. in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisadon of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement un^er 
Section 18( 1) entered ihto between the alleged Federation 
and the Respondenl/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circular^guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
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contended that in 1996LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. S ATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the LD. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWl and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause I of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.M 1 provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex.W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment wliich includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prq)ared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW I is unable to say as 
to when the wait list Ex.M 10 was prepared, but it is 
mentioned in Ex.M 10 that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MW 1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex.MlO was prepared on 2-5-92 but 


there is no pleading in the Counter Statement with regard 
to this wait list Further the Hon*ble High Court has held in 
its order dated 23-7-99 in WJP.No.7872 of 1991. which is 
marked as an exhibit, in which it is stated that *it is clear 
that the 1987 setUement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as jrightly contended the Respondents are not Justified 
and combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.* Further, the averment 
of MWl and the st^ments in Counter Statement are 
contrary to the abovi and it is nothing but a desperate 
attempt to wriggle out the illegality committed or peip^rated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under £x.M10 comprises 
of bodi messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis ol 
industry-wise settlement, it is not so in the case of casuals 
Therefore, both belongs to two different and distinci 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter ol 
absoiption. Therefore, it is violative of Articles 14 Sc 16 ol 
Constitution of India. Therefore, the Petitioner contended diat 
pr^aration of Ex. MIO namely wait list is not inconformity 
wifo the insmictions of Ex. M22^ noivprqjarationcrf^separate 
panels amounts to violation of circular. S^ndly, it not 
beeai prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Fluthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 in W.P. No. 7872« 1 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars^ about the 
candidates, date o( initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. MlObefore this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out ofthe principal clause 2 (oo) of the LD. Act, 1947. 
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Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as^uch is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
employ workmen as 'bCtdlies'* casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmeri is illegai ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates-with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex, Ml 0 which 
has been drawn up is coiftrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and, till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MWl. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex, Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras jn WMP No. 1 1932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has beeiKlisposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme, in the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 


case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 U LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATK)N 
wherein the Supreme Court has held that ''the expression 
'actually worked under the employer" cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion rf statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected ^e temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned Senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as diey had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
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was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 13(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “/n the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORTCORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
**therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority un ion from scuttling 
the settlement. ” It further held that ''there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. '' Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LU 308 K.C.P. 
LTD. Vs. PRESIDIN<<OFnCER AND OTHERS wherein 
the Supreme Court has held that ''settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section J8(J) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 


settlement reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the teYms of the 
settlement, it must be binding on the contesting workmen 
also.'' He further relied on the rulings reported in AIR 2(XX) 
SC 469NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that "settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?' The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether the 
restoration of wait list can be made as contended by the 
Petitioner and not reinstatement as alleged by the Petitioner 
in the Claim Statement. 

12, But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRET*ARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that "the Tribunal should look into 
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the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LABIC 1664VAN SAGNAm\NORIEOTPAPERMEJLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that *‘the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties,” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAME ANTHAN Vs. PRESIDING OFHCER, LABOUR 
COURT, MADRAS, wherein it has been held that '‘it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd, case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondenty 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 


in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICA1EBANK&ORS, Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
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at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which 
would arise from giving of such blanket orders. None of 
the decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the 
impugned directions must be held to be totally untenable 
and unsustainable. Thus, the Supreme Court set aside 
the orders of Lower Courts. He further relied on the 
decision reported in 1997IISCC 1 ASHWANI KUMAR 
AND OTHERS Vs. STATE OF BIHAR AND OTHERS 
wherein the Full Bench of the Supreme Court has 
considered the above regularisation of appointment in 
excess of sanctioned posts. “So far as the question of 
confirmation of these employees whose entry itself was 
illegal and void is concerned, it is to be noted that question 
of confirmation or regularisation of an irregularly 
appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on ad- 
hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing 
vacancy would never survive for consideration and even 
if such purported regularisation or confirmation is given, 
it would be an exercise in futility. It would amount to 
decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” 
Therefore, learned counsel for the Respondent contended 
that these temporary employees were appointed only due 
to exigencies and they have not appointed against any 
regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim 
any absorption in the Respondent/Bank. Further, he relied 
on the rulings reported in AIR J 997 SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS Vs. STATEOF BIHAR AND 
ORS. wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I.D. 
Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 


Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary,” 
He further relied on the rulings reported in 1994 3 LLJ 
(Supp.) 754 wherein the Rajasthan High Court has held 
that “Under Section 25G of the I.D.Act retrenchment 
procedure following principle of ‘last come - first go' is 
not mandatory but only directory, on sufficient grounds 
shown, the employer is permitted to depart from the said 
principle retrenching seniors and retaining juniors.” 
Though in this case, the Petitioner has alleged that his 
juniors have been made permanent in banking service, he 
has not established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
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Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that ‘‘regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held 
that “it is not disputed that the appointment of the 
Respondent was not in sanctioned post. Being a ‘State’ 
within the meaning of Article 12 of the Constitution of 
India, the Appellant for the purpose of recruiting its 
employees was bound to follow the recruitment rules. 
Any recruitment made in violation of such rules as also in 
violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law,’* Further, in 2006 2 LLN 89 MAE^HYA 
PRADESH STATE AGRO INDUSTRIES E^VELOPMjENT 
CORPORATION Vs, S.C. PANDEY wherein the Supreme 
Court has held that “only because an employee had 
worked for more than 240 days of service by that itself 
would not confer any legal right upon him to be regularised 
in service.” The Supreme Court also held that “the 
changes brought about by the subsequent decisions of 
this court probably having regard to the changes in the 
policy decisions of the Govt, in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, in view of the settled legal 
position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute ^ same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and 
Federation, at the time of reference, they have not 
questioned the settlement nor the number allotted to each 
individual in the wait list. Further, the Petitioners have 


not questioned the settlement and they have not alleged 
that settlement was not a bona fide in nature or it has 
been arrived at on account of mala fide, misrepresentation, 
fraud or even corruption or other inducements. Under 
such circumstances, I find the Petitioners cannot now 
question the settlement$ at this stage and since they are 
only temporary employees and since it is not shown before 
this Tribunal Aat the Respondent/Bank has got sanctioned 
posts for temporary employees to be absorbed, I find the 
Petitioners cannot claim for reinstatement or regularisation 
in services of the Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

i 9. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of fte Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, 1 find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined;— 

For the Petitioner WW1 Sri M. Kamaraj 

WW2 Sri V. S. Ekambaram 

For the Respondent MW 1 Sri C. Mariappan 
MW2 Sri T.L. SeJvaraj 
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Documents Marked:— 


Ex. No. Date 

Description 

WI 

01-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. MI. 

W2 

2004-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 

24-01-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4, 

W5 

2008-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-03-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 

m 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

1002-88 

Xerox copy of the service certificate 
issued by Kattur ADB Branch. 

WIO 

15-02-93 

Xerox copy of the service certificate 
issued by Kattur ADB Branch. 

Wll 

1009-93 

Xerox copy of the service certificate 
issued by Tiruchirapalli Z.O. Branch. 

WI2 

15-03-95 

Xerox copy of the service certificate 
issued by Lalgudi Branch. 

WI3 

27-07-95 

Xerox copy of the service certificate 
issued by Kattur ADB Branch. 

WI4 

19-12-96 

Xerox copy of the service certificate 
issued by Kattur ADB Branch 

W15 

1008-97 

Xerox copy of the service certificate 
issued by Trichy Z.O. Branch. 

WI6 

Nil 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W17 

Nil 

Xerox copy of the Vol. Ill of Reference 
book on Staff maters upto 31/12/95. 

W18 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

W19 

06-03-97 

Xerox copy of the call letter from 


Madurai zonal office for interview of 
messenger post—K. Subburaj. 


Ex. No. Date 

Description 

W20 

0603-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmunigan. 

W21 

17-03-97 

Xerox copy of the service particulars— 
J. Velmunigan. 

W22 

26-03-97 

Xerox copy of the letter advising 
selection of part time Minial—G. Pandi. 

W23 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W34 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the.month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W25 

134)2-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W26 

09^11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W27 

0907-92 

Xerox copy of the minutes of the Bipartite 
meeting." 

W28 

0907-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W29 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesirgnate them as 
general attendants. 

W30 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

901-91 

Xerox copy of the settlement. 

M5 

304)7-% 

Xerox copy of the settlement. 

M6 

94)6-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P, 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 


f 
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New Delhi, the 17th August, 2007 
S.O. 2549.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 48/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. L-12012/370/1998^IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM^LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 48/2004 

[Principal Labour Court CGID No. 64/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri M. Baluchamy I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, Z.O„ 

Madurai. 

APPEARANCES 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 
For the Management : M/s. R. Krishnamachari, 

Advocate 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-12012/370/98-IR (B-I) dated 05-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 64/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGlT-Cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
ID. No. 48/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Baluchamy, wait list No. 273 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class TV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Periyakulam branch from 
19-12-1983. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Pariyakulam branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 19-12-1983, the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temporary basis in Theni branch,, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were .reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
1-4-97. Hence, the Petitioner raised a dispute with regard to 
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his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits, 

4, As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement, The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. Tne Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-1987,16-07-1988,07-10-1988,9-1 -1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D, Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 273 in wait list 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more num^r of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 492 wait listed candidates, 219 
temporary employees were appointed and since the 
Petitioner was wait listed at 273 he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
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settlements, vacancies u|>to 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Farther, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998. the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed tofal ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour, 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( I) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1 -91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner, Hence, the Petitioner prays that an award 
may be passed in his favour, 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 273 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 


PointNo.!: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, theiRespondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Resfkaident/Bank withoUt any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement In this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circular^guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does .not arise at all. Further, they 
have invoked the relevant provisions of Chapter VA of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
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contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come last go’ and therefore, the categorization in Clause 
I is illegal. Clause I (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. forabsorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Diose casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each motlule as per Ex. M 10 in this case. Those candidates 
under Ex. MIO were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.M 10 was prepared, but it is 
mentioned in Ex .MIO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But,,when MW 1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW 1 wait list under Ex. M10 was prepared on 2-5-92 but 


there is no pleading in the Counto^ Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in WP.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
tiiat the 1987 settlement was concerned with the temporary 
class rv employees who were paid scale wages as per 
Bipartite Setfiement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MWI and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wnggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals-with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWI wait list under Ex. MIO comparises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M^provides for the same norms to the 
casuals as in the case of temporhry employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner coiitmled that 
preparation of Ex. M 10 namely wait list is not inconformity 
widi die instructions of Ex. M2 aixi non-[xiq)aration of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
die Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.M 10 does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M IQ has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. MIO before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of die Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporaiy employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D. Act, 1947. 
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Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastiy Award are also violated. Further, the Fq)resentative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Court has held that 
'‘to employ workmen as ^badlies’, casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex.MIO wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed periodi he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1 .'Th^efore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ext M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml I interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 


case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected LDs. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 H LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that *Uhe expression 
* actually worked under the employer' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend alt those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as p>er the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, thisTribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contende/j that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in \im of the 
provisions of law and m'lpiemented by the 
Bank and the claim of the Petitioners are not liona fid 4 
are mad^ with ulterior motive. Further, they cofiv ui 

the material facts diat the PetiliC/ner v/as v ait listed (i: 
length of his engageme?n! and could not be absorber ne 
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was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
tfienilings reported in 1991ILU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P, 
AND OTHERS x^erein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
Job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997IILU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TTIANSPORT CORPORATION ANDOTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee ora minority union from scuttling 
the settlement. ” It further held that "there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
furthorelied on the rulings reported in 1997ILLJ308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that "settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
andbinds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 


the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide in nature or that it.has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on ail these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. * 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is Justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Fdrthef; in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wording ofr^erence 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, ifpoints of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. " It further held that "the Tribunal should look into 
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die pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to ternnstated in service 
or not for which he relied on the rulings reported in 1998 
LABIC 1664VANSAGNATHANORIENrPAPERMlLLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A S AMBANTHAN Vs. PRESroiNG CtfFlCER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic maimer, but should consider the older 
of rdeience in a fair and leason^le manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between die parties and with that object in view, 
it should consida the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whedier the retrendiment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, dus Tribunal can look intothepleadings 
of the Petitioners and can decide wh^er the Petitioner is 
entided to be reinstated in service as alleged by him and 
whether he is entided to the back wages as alleged by him. 
Therefore, the argument advanced on the siide of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the ifetitioner. Therefore, I find this 
Tribunal is entided to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the setdement was validly entered into 
between the Re^ndent/Bank and Fedoation and since it 
is not questioned 1^ any of die unimis of the Respondent/ 
Bank, I find the Petitioner is not entided to question the 
setdement. 

14. Then the learned counfel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in die wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question diat he 
should be reinstated in service and he reli^ on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.V13EESH wherein the Supreme Court has 
held that “the only question which fells for determination 
in this appeal is whefeer a candidate whose name appears 


in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequendy, a certain number of bottom 

persons were removed from the select list and the remaining 

selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” Ife further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Cburt has held diat “by its.letter dated 7-2-87 the bank 
informed die Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in die soA'ices of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, We are of the opinion 
that the Respondents did not get any right because of 
inclusion of dieir names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right diey had come to an end with the expiry 
of the panel. The claim of the Respondents as contain^ in 
the WP. was dius, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
die appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
die Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait I ist was made widi mala fide 
motive. Undn such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for . 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGHANDOTHERS 
wdierein the Supreme Court has held that “now coming to 
the direction feat all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to fee existence of a 
vacancy. Hie direction in effect means feat every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was be appointed in pursuance of a notification calling 
for applications wfeich means he had entered by a back 
door; (c) he was not eligible and qualified for fee post 


6732 


THEGA2EITE0F WI^:SEPIENffiER8,2007/BHAI^ 17,1929 


[PARTff-^SBC.3(ii)] 


at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997II see 1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whpse entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D, Act. The 
concept of retrenchment therefore, cannot 6e stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts. 


tiiefrdi|reiigagemeiit is not arbitral furtherreliedon 

the rulings reported in 1994 3 LU (Suppi) 754 wherein 
the Rajasthan High Court has held that ^Under 
Section 25G of the l.D.Act retrenchment procedure 
following principle of ^last come-first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
eiiq)loyer is permitted to depart from the said principle 
retren^ing seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner, In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 20064 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due, process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He aco^ts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Farther, 
the Supreme Court while laying down the law, has clearly 
held that ‘ 'unless the ^>pointment is in terms of the relevant 
rules and after a proper competition amorig qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that nicely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continu^ce, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, inCDJ 2006 SC 443 NATIONAL FERTILIZERS 
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LTD. AND OTHERS Vs. SOMVIR SINGH, whoetn the 
-Supreme Court has held that “regularisation furtheniMm. 
is not a mode of appointment and if aj^intment is maH^ 
without following the rules, the same being a nullity, the 
question of confinnation of an employee upon the expiry 
of purported period of probation would not arise.” Furdier, 

in CDJ 2006 SC 395 MUNICIPALCOUNCIL, StUANPUR 
Vs. SURlNDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘SUte’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional schone enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Furthw, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPhffiNTCORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, leanted counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number aliotted to them. Under 
such circumsfances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 


odiCT inducemrats. Under sudi circumstances. I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts fOT temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or r^ularisation in services of the 
Respondent /Bank. 

18. Further; the representative for the Petitioner 
contended that in similar cases, this Trib unal had ordered 
for reinstatement with back wages and these disputes are 
also similar'm nature and hence, the Petitioners are entitled 
for the same rdief. 

19. But, I find since the Supreme Court has held that 
temporary employees arc not entitled to claim any rights 
for regularisation, mraely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitied 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

PointNo. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuapf^ of work, I find the 
Petitioner is not entitled to any reli% is claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2{X)7.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WWI Sri M. Baluchamy 

WW2 Sri V. S. Ekambaram 
For the Respondent MWl SriC. Mariappan 
MW2 Sri M. Perumal 
Documents Marked,:— 

Ex. No. Date Description 

WI Ol-OS-SS Xerox copy Of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementatimi of Ex. MI. 
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Ex. No. Date 
W3 24^91 

W4 01-05-91 
W5 2CW»-91 

W6 15-03-97 

W7 25-(B-97 

W8 Na 

W9 07-09-91 
WIO 07-0901 
Wll 2005-95 
W12 Nil 

W13 Nil 

W14 0603-97 

W15 0603-97 

W16 0603-97 

W17 17-03-97 

W18 2603-97 

W19 31-03-97 


Description 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-T-97. 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at offlce/branches to 
do messengerial work. 

Xerox copy of the service certiHcate 
issued by Periyakulam Branch. 

Xerox copy of the service certificate 
issued by Periyakulam Branch. 

Xerox copy of the service certificate 
issued by Theni Branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
repvding recruitment to subordinate 
cat t & service conditions. 

Xerox copy of the Vol. HI of Reference 
book on Staff matters Vol. HI 
consolidated upto 31-12-95. 

Xox>x copy ofthecall letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—K. Subburaj. 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

Xerox copy of the service particulars— 
J. Velmurugan. 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

Xerox copy of the appointment order to 
Sri G. Pandi. 


Ex. No. bate Description 

W20 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 


W21 

134)2-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees h-om the panel of wait list. 

W22 

09^11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W23 

0907-92 

Xctox copy of the minutes of the Bipartite 
meeting. 

W24 

0907-92 

Xerox copy of the seulement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-0306 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular alx)ut appointment of temporary 
employees in subordinate cadre. 

Fn’theRespoiidentfMaiiagenieiit:— 

Ex. No. Date 

De^iption 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-ffi 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the ofder in W.P, 
No. 7872/91. 

MS 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 


T 
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2550.—3!rf%jpm, 1947 ( 1947 
^ 14) ^ VRT 17 ^ 3?3^ if, ^ 

3fl^ ITTO^ ^ PiMl'JiqiT ^4 ^k1[ 

^ 'Tm -^tem 

49/2004 ) ^ IRnftm ^ ^ ^ 17-8-2007 

^ 3IW «?T I 

[U Xf?r-12012/375/1998-3nf3qR(^-I)] 
3T^ 3TP^TOfft 

New Delhi, the 17th August, 2007 

S.O. 2550.—^In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 49/ 
2004) of the Central Government, Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 17-8-2(X)7. 

[No. 12012/375/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INWSTRIAt TRroUNAIXUM-LABOUR COURT, 
CHEI^NAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 49/2004 
(IVindpal ljd>our Court CGID No. 

(In die matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
die Industrial Disputes Act, 1947 (Hof 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri. M, Thiruvettai : 1 Party/Petitioner 

AND 

The Assistant General Manager,: 11 Party/Management 
State Bank of India, ZO. 

Madurai. 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

■ Authorised Representative 

For the Management : M/s. R. Krishnamachari, 

Advocate 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No' L-12012/375/98-IR (B-I) dated 05-02-1999 has 


referred this dispute earlier to the Tamil Nadu Ph-incipal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 65/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-Cum Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D, 
No. 49/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Thiruvettai, wait list No. 347 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Usilampatti branch from 
02-06-1980. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court, The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18( 1) reached between management of State 
Bank of India and All India State Bank of India Staff. 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Usilampatti branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 02-06-80, the Petitioner 
has been working as a temporary messenger and some 
times performing work in other branches also. While 
working on temporary basis in Arasaradi branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
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working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are notrequiied 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his non¬ 
employment Since the conciliation ended in failure, the matter 
was referred to this Tribunal for adjudication. Though 
reference was sent to this Tribunal, the reference framed did 
not satisfy the grievance of the Petitioner, he has made a ftesh 
representation to Government to reconsider the reference and 
the Petitioiier requested the Respondent/Bank to continue to 
engage him in service as obtained prior to 31-3-1997 and to 
regularise him in service in due course. The Respondent/ 
Bank took up an unreasonable stand that the service and the 
number of days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him after 
interview do not merit consideration. The Petitioner was not a 
party to the settlement mentioned by the Respondent/Bank 
before the conciliation officer. Therefore, the Respondent’s 
action in not absorbing him in regular service is unjust and 
illegal. Further, the settlements are repugnant to Section 25G 
& 25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories only a 
single wait list has been prepared and the Respondent/Bank 
has been regularising according to their whims and fancies. 
The Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. to 
the temporary workmen which amounts to violation of relevant 
provisions of circular. The Respondent/Bank engaged the 
Petitioner and extracted the same work either by payment of 
petty cash or by directing him to work under assumed name 
or by both which amounts to unfair labour practice. The wait 
list suffers serious infirmities and it is not based on strict 
seniority and without any rationale. Hence, for all these 
reasons the Petitioner prays to grant relief of regular 
employment in Respondent/Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from makmjj claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18( 1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner's not bona fide and^made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and slich engagements were 
prevailing from the year 1970 onwards. :5uch of those 


employees who are claiming permanent absorption and 
when their case was espoused by State Bank ctf India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16^7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 347 in wait list 
of Zonal Office, Madurai. Sofar 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category(C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented die voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of492 wait listed candidates, 219 temporary 
employees were appointed and since the Petitioner was 
wait listed at 347 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the seMements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
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no jurisdiction to entertain such plea. It is not correct to say 
that documents and id^tity of P^tioner was verified before 
the Petitioner was engaged. It is also not correct to say that 
the Petitioner was discharging the work of permanent 
messenger. As per settlements, vacancies upto 31-12-94 
weie filled up against the waited list of temporary employees 
and vacancies for 1995-96 has to be filled up against the wait 
list drawn for appointment of daily wages/casual labour. 
Further, for circle of Chennai wait list of dily wages was not 
finalized and hence not published and there is only one wait 
list for the appointment of temporary employees. After the 
expiry of wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the R^pondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by employment 
exchange and having undergone medical examination^ the 
Petitioner has fulfilled the criteria set out by the Respondent/ 
Bank for selection of candidate for appointment in the post of 
messenger and other class IV post He was engaged in the 
messenger post in the subordinate cadre of the Respondent/ 
Bank continuously with deliberate and artificial breaks. 
Therefore, the Respondent/Bank is duty bound to r^ularise 
the services of the Petitions as he has acquired the valuable 
right enshrined in the Constitution of India. In the year 1998, 
the Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the Petitions 
be engaged even in menial category, thus, tte Respondait/ 

Bank imposed total ban for his future err^oym^ Even though 
there were sufficient number of vacancies in class IV category, 
the Respondent/Bank deliberately delayed in filling up the 
vacancies by the wait listed workmen with ulterior motive. 
The Respondent/Bank has been arbitrarily filling up the 
vacancies with the persons other than wait listed workmen 
according to their whims and fancies. Hence, tte Petitioner 
prays that an award may be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all the 
settlements made by the bank with the State Bank of India 
StaffFederation were under Section l8(l)oftheActandnot 
under Section 18(3) of the Act. As per recruitment rules of 
the Respondent/Bank, recruitment of class FV staff in the 
Resp(»ident/Bank is in accordance with the instructions laid 
down under codified circulars of the Respondent/Bank. 
Even in the Writ Petition before the High Court in W.P. No. 
7872 of 1991, the Petitioner questioned the settlement dated 
27-10-88 and 9-1 -91. It is false to allege that the settlements 
are contrary to the rights of the Petitioner. Hence, the 
Petitioner prays that an award may be passed in his favour, 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 347 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?’* 


Oi) “To what relief the Petitioner is entitled?” 

PointNa.1: 

8. In this case, on behalf of the Petitioner it is 
cont^ided that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in. the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
toprotect the legal and constitutional rights of the woikmen* 
concemed and while the maXter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 aixJ therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid aixl enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of P 
working for 240 days does not arise at all. Purthsr. 
have invoked the relevant provisions of Chjiptar V 

the I,D. Act and it is {treposterou.^ to contend tife m' 
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Petitioner has no valid and enforceable right for 
appointment as Section 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA V5. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the LD. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25 H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. MI 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of ‘A, 
B & is quite opposed to the doctrine of ‘last come—first 
go’ or ‘first come— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc, for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex. MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M 10 was prepared, 
but it is mentioned in Ex. MlO that it was prepared based 
on the settlement dated 17-11 -87, 27-10-88 and 9-1 -91 which 
are marked as Ex. Ml, M3 and M4 respectively. But, when 


MWl has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non- 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex. MlO was prepared on 2-S-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Furtho* the Hon’blc High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that it is clear 
that the 1987 settlement was concerned with the temporary 
class rv employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly anoounts to violation of 
Article 14 of Constitution of India. ’ Further, the averment 
of MW 1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or peipetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW 1 wait list under Ex. MlO comparises 
of both messengerial and non-messengerial candidates 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basts of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M 10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No. 11932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in *The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. MlO does not cany particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. MlO has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MlO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
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that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time, of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies’, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal. ” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. MIO which has been drawn up is contrary to law and 
also bad in law. TTius, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
peimanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate,fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have reftised it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
Hie Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not ac ed in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Hiough the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the ' 
Respondent/Management has examined two witnesses, the 


deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the s^ements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 200! 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have comp-’jted the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act. therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 IILU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNAHONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer* cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc. “It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
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their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18(1) and 18(3) of the LD. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engag^ent and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any imion and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I UJ 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997IILLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORTCORPORATION ANDOTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 


rulings reported in 1997 I LLJ 308 K.C.P. LTD. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding ofi all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the, rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vr. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
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contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL KOLLAM wherein 
the Kerala High Court has held tha^ “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tfibunal cannot go beyond 
the order of reference, if jwints of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits. Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
rqxMtedin 1998 LAB IC 1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner. He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the TVibunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 


not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings' 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K-V.VDEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of die bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the ai^ieal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no maid fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
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reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to susuin it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
^ should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreovei, from the mere 
continuation of mad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
humb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997 IISCC 1 ASHWANI KUMAR AND OTHERS V 5 . 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regular isation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 


valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary emptoyees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come-first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitt^ to 
depart from the said principle retrenching seniors and 
retaining juniors. “Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner, 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke put his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
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constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that * 'unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that "regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
”it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 
16 of the Constitution of India would be void in law.” 
Further, in 2006 2 LLN 89 MADHYA PRADESH STATE 
AGRO INDUSTRIES DEVELOPMENT CORPORATION 
Vs. S.C. PANDEY wherein the Supreme Court has held 
that “only because an employee had worked for more 
than 240 days of service by that itself would not confer 
any legal right upon him to be regularised in service.” 
The Supreme Court also held that ‘ ‘the changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Government in the wake of prevailing maricet economy, 
globalisation, privatisation and outsourcing is evident, 
in view of the settled legal position, as noticed 
hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
P^tioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour audiorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 


such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to diem. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and 
Federation, at the time of reference, they have not 
questioned the settlement nor the number allotted to each 
individual in the wait list. Further, the Petitioners have 
not questioned the settlement and they have not alleged 
that settlement was not a bona fide in nature or it has 
been arrived at on account of mala fide, misrepresentation, 
fraud or even corruption or other inducements. Under 
such circumstances, I find the Petitioners cannot now 
question the settlements at this stage and since they are 
only temporary employees and since it is not shown before 
this Tribunal that the Respondent/Bank has got 
sanctioned posts for temporary employees to be 
absorbed, I find the Petitioners cannot claim for 
reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. ♦ 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

PointNo. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 


3625 GI/07—24 
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21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007). 

K, JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner WW1 Sri M, Thiruvettai 

WW2 SriV. S.Ekambaram 
For the Respondent : MWl SriC, Mariappan 

MW2 Sri M. Perimal 

Documents Marked:— 

Ex, No. Date Description 

W1 1-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 204-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24491 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regaining absorption of daily wagers in 
Messenger vacancies, 

W4 1*05-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4, 
W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers, 

W6 15-3-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-3-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
' not to be engaged at office/branches to 

do messengerial work, 

W9 22-08-88 Xerox copy of the service certification 
issued by Usilampatti branch. 

WIO 24-11-95 Xerox copy of the service certificte 
issued by Valandur branch. 

Wll 10-11-97 Xerox copy of the service certificte issued 
by Usilampatti branch. 

W12 13-11-97 Xerox copy of service certfication issued 

by Arasaradi branch. 

W13 Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding appointment of temporary 
employees. 

W14 Xerox copy of the Reference book on 

Staff matters.Vol, III consolidated upto 
31-12-95. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—V. Muralikannan. 


Ex. No. Date Description 

W16 06-03-97 Xerox copy of call letter from Madurai 

zonal office for interview of messengar 
post-K. Subburaj. 

W17 0603-97 Xerox copy of thecall letter from Maduria 

zonal office for interview of messenger 
post—J. Velmurugan. 

W18 17-03^97 Xerox copy of the service particulars— 

J, Velmurugan. 

W19 26-0^97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W20 31-03-97 Xerox copy of theAppointment ordr to 

SriG.Pandi. 

W2l Feb. 2005 Xerox copy of the Pay slip of T. Sekar 

for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W22 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W23 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W24 094)7-92 Xerox copy of the minutes of the 
Bipartite meeting. 

W25 09-07-92 Xerox copy of thesettlement between 

Responent/Bank and All India Staff Bank 
of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W26 07-024)6 Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesigrnate them as 
general attendants, 

W27 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement, 

M2 164)7-88 Xerox copy of the settlement. 

M3 27-l()*88 Xerox copy of the settlement. 

M4 094)1-91 Xerox copy of the settlement. 

M5 304)7-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of die minutes of conciliation 
proceedings. 

M7 284)6-91 Xerox copy of the order in W,P. 
No.7872/91. 

M8 154)6-98 Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 l(K)7-99 Xerox copy ofthe Older of Supreme Court 
inSLPNo. 3082/99. 

MIO Xerox copy of the wait list of Trichy 

Module. 

Mil 25-10-99 Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 17th August, 2007 

S.O^ 2551.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 43/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. 1^12012^J01/1998.IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BETORE THE CENTRAL GO VERNMENT 
INDUSTKIAL IWBUNALrCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaramaii, Presiding Officer 
Industrial Dispute No. 43/2004 
(Principal Labour Court CGID No. 19/2004) 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BEJIWEBN 

Sri. P. Kottaiyan : I Party/Pelitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Z.O. 

Madurai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 
For the Management : M/s. D. Mukundan, 

Advocates ,4 

AWARD 

The Central Government, Ministry of Labour, vide 
Order No. I^12012/301/98-IR (B-I) dated 01-02-1993 has 
referred this dilute earlier to the Tamil Nadu Principal Labour 
Court, Chennai and the said Labour Court has taken the 
dispute on its file as CGID No. 19/99 and issued notices to 


both parties. Both sides entered appearance and filed their 
claim statement and Counter Statement respectively. After 
the constitution of this CGIT-cum Labour Court, the said 
dispute has been transferred to this Tribunal for adjudication 
and this Tribunal has numbered it as I. D. No. 43/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri P. Kottaiyan, wait list No. 257 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Qass IV cadre in State 
Banlc of India and he was given appointment as messenger 
after^an interview and medical examination. He was 
appointed on temporary basis at Vembattur branch from 
07-10-1982. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Vembattur branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV enyloyee. From 07-10-82, the Petitioner 
has been working as a temporary messenger and some 
times performing work in other branches also. While 
working on temporary basis in Sivagangai branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services ^re notrequinxi 
any more and he need not attend the office from 1 -4-1097, 
Hence, the Petitioner raised a dispute with regaref « his 
non-cmploymcnt. Since the conciliation ended in f ■ iin, 
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the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtainedprior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevani provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) ofl.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I,D, Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No, 257 in wait list 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of492 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engagedonly in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Consid^ing their temporary serviceund subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under categQry(B) the temporary employees 
who have completed 270 days aggregate temporary service 
in any continuous block of 36 calendar months and under 
category(C) the temporary employees who have completed 

30 days aggregate temporary service in any calendar year 
after 1-7-75 or minimum 70 days aggregate temporary 
service in any continuous block of 36 calendar months 
were to be considered. As per clause 7, the length of 
temporary service was to be considered for seniority in the 
waitlist and it was also agreed that wait list was to lapse in 
December, 1991 and the cut off date was extended up to 

31 -3-1997 for filling up vacancies which were to arise upto 
31-12-1994. The Petitioner has no valid and enforceable 
right for appointment. The Respondent had implemented 
the voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of492 wait jisted candidates, 219 temporary employees 
were appointed and since the Petitioner was wait list^ at 
257 he was not appointed. The said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
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say that the Petitioner was discharging the work of 
permanent messenger As pw settlements, vacancies upto 
31-12-94 were filled up against the waited list of ten^rary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for 2 ^)pomtment of daily wage^ 
casual labour. Further, fen* circle of Chennai wait list of daily 
wages was not finalized and fiance not published and diere 
is only one wait list for the appointment of temporary 
employees. After die expiry of wait list, the Petitions has no 
claim for permanent absorption. Hence, for all these reasons, 
the Respondent prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In die year 1998, the 
RespondenVBank has issued a circular to Ae effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there weie sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The RespondenVBank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6 . Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of die Respondent/Bank, recruitment of class FV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1 -91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand ofthe Petitioner in Wait 
List No. 257 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


Cii) *To what relief flie Petitioner is entitled?” 

Point No. 1: 

8 . In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having be^ called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in. the year 1985, the State Bank Employees* 
Union had filed a Writ Petition before the Supreme Court 
to (Hotect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 tCivil) of 1987, the Respondent/Bank hurriedly 
enta*ed into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and RespondenVBank without any intimation or 
notice denied an oj^rtunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under sEction 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not w^ked for more than 240 days in a continuous 
period of 12 calendar mondis and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for £q)pointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to die effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
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appointment as Section 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank fliat the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued fiom 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A. B and C’, but this categorization of ‘A, 
B & C’ is quite opposed to the doctrine of ‘last come—first 
go’or ‘first come— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause I (a) of Ex. Ml provides ah 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Farther, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along widi the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex. M10 in this case. Those 
candidates under Ex. MIO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M10 was prepared, 
but it is mentioned in Ex. MIO that it was prepared based 
on the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex. Ml, M3 and M4 respectively. But, when 
MWl has spoken about the settlements, he deposed that 


settlement dated 27-10-88 was not included in the Madras 
circle since the lEgh Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MW 1 wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended tiK Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14of Constitution of India.’ Further, the averment 
of MW 1 and the statements un Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt fo wriggle out the illegality committed m* perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is furdier contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates 
.While the temporary employees were appointed after due 
-process of selection and were paid wages on^the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M10 namely wait list is 
not inconformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
orderinWMPNo.l I932A>1 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M10 has been prepared in 
violation of instructions and ceased to have the cr^ibility 
attached to the wait list. Above all, Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MIO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
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petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner's 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “lo employ workmen as 
‘badlies’, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal." 
Learned rq>resentative further contended that Ex. MIO wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. MIO which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank h^ not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting^ within the present period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MW 1, Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bzmk has produced Ex. 
M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3)settlementaschiimed by the Respondent/ 
Bank which says only with r^ard to modification of Ex. Ml to 
M4 made in terms of Ex. M6. Though the Respondent/Bank 
produced Ex. M7 and Ml i interim orders passed by High 
Court of Madras in WMP No. 11932/91 in W.P. No.7872/91 
ceased to have any relevance when the main writ has been 
disposed of in the year 1999 and therefore, they do not have 
any bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 


examination had become apparent that they have no 
personal kno^edge about the settlements >^idi are marked 
as Ex. Mi to MS. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Re^ndent/Bank it was implemented only in die year 2(X)1 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner's 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consid^ation and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actu^ly worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 U LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONALBANKINGCORPORATION 
\^erein the Supreme Court has held that "the expression 
'actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for whidi he had been paid wages either 
under express or implied contract of seiVice or by 
compulsion of statute, standing orders etc." It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected Ae temporary employees who 
have reported to have submitted their application for 
absorption as per the bank's circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but weie 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainftilly 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the tacts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
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Petitioners are estopped from making claim as they had 
accepted the settlements drawn under ,the provisions of 
Section 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as pef 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directlyx)r indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Va INDUSTRIAL TRIBUNAL 
A.P, AND OTHERS wherein underSection 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 199711LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION ANDOTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settiements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement” 
It further held that ‘ ‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.C.P. LTD. Vi. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that ‘ ‘settlements are divided into 


two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1.) of the I.D. 
Act and (ii) those arrived artn the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on M workmen of the establishment. Even 
in.cascrof the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also,” He 
further relied on the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. V^. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between Aem. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial c^pute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11 . Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
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KOLLAM JILIA HOTEL AND SHOP WORKERS 
UNION Vi. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.*’ It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.’’ Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
rqwrted in 1998 LAB IC1664 VAN SAGNATHAN ORIENT 
PAPER MILLS Vi. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it caiuiot look into the pleadings of 
parties.’’ He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN Vs. PRESIDING OFHCER, 
LABOtJR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.’’ He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable maimer, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.’’ Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entwed into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 


Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VUEESH wherein the Supreme Court 
has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Government 
service in an existing or a future vacancy.’’ In that case, 
pruning of select list on reduction in number of vacancies 
was made in view of the impending absorption of steam 
surplus staff and a policy decision has been taken to reduce 
the number of vacancies and consequently, a certain 
number of bottom persons were removed from the select 
list and the remaining selectees were given appointments 
according to their comparative merits. In which, the Supreme 
Court has held that “in such circumstances, denial of 
appointment to the persons removed from the select list is 
not arbitrary and discriminatory.” He further relied on the 
rulings reported in 1997 6 SCC 584SYNDICATEBANK& 
ORS. Vs. SHANKAR PAUL AND OTHERS wherein the 
Supreme Court has held that “by its letter dated 7-2-87 the 
bank informed the Respondents that the panel was valid 
for one year only and that inclusion of their names in the 
panel was not to confer on them any right to seek 
permanent appointment in the services of the bank. 
Considering the object with which the panel was prepared 
and the fact that it was a yearly panel expiring on 6-2-98, we 
are of the opinion that the Respondents did not get any 
right because of inclusion of their names in the said panel 
for permanent absorption in the services of the bank. 
Whatever conditional right they had come to an eiid with 
the expiry of the panel. The claim of the Respondents as 
contained in the W.P, was thus, misconceived and 
therefore, the learned Single Judge and the Division Bench, 
when it first decided the appeal were right in dismissing 
the Writ Petifion and the appeal respectively.” He further 
relied on the rulings reported in 1991 3 SCC 47 
SHANKARS AN DASH Vs. UNION OF INDIA wherein the 
Supreme Court has held that “candidates included in merit 
list has no indefeasible right to appointment even if a 
vacancy exists” and relying on all these decisions, learned 
counsel for the Respondent contended that since the 
Petitioner has no right to question the wait list and since 
there is no mala fide on the part of the Respondent/Bank 
in preparing the wait list, it cannot be said that preparation 
of wait list was made with mala-fide motive. Under such 
circumstances, after the expiry of the date namely 31 -3- 
1997, the Petitioner cannot plead for restoration of the wait 
list and he cannot pray for reinstatement as alleged by him. 
Further, he relied on the rulings reported in 1992 LAB IC 
2168 STATEOFHARYANAAND ORS. Vs. PIARA SINGH 
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AND OTHERS wherein the Supreme Court has held that 
“now coming to the direction that all those ad-hoc 
temporary employees who have continued for more than a 
year should be regularised, we find it difficult to sustain 
it. The direction has been given without reference to the 
existence of a vacancy. The direction in effect means that 
every ad-hoc/ temporary employee who has been 
continued for one year should be regularised even though: 
(a) no vacancy is available for him which means creation 
of a vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
entered by a back door; (c) he was not eligible and qualified 
for the post at the time of his appointment; (d) his record 
of service since his appointment is not satisfactory. These 
are the additional problems indicated by us in para 12 
which would arise from giving of such blanket orders. 
None of the decisions relied upon by the High Court 
justify such wholesale, unconditional orders. Moreover, 
from the mere continuation of an ad-hoc employee for 
one year, it cannot be presumed that there is need for 
regular post. Such a presumption may be justified only 
when such continuance extends to several years. Further, 
there can be no rule of humb in such matters. Conditions 
and circumstances of one unit may not be the same as of 
the other. Just because in one case, a direction was given 
to regularise employees who have put in one year’s 
service as far as possible and subject to fulfilling the 
qualifications, it cannot be held that in each and every 
case, such a direction must follow irrespective of and 
without taking into account the other relevant 
circumstances and considerations. The relief must be 
moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the 
impugned directions must be held to be totally untenable 
and unsustainable. Thus, the Supreme Court set aside 
the orders of Sower Courts. He further relied on the 
decision reported in 1997IISCC 1 ASHWANI KUMAR 
AND OTHERS Vs. STATE OF BIHAR AND OTHERS 
wherein the Full Bench of the Supreme Court has 
considered the above regularisation of appointment in 
excess of sanctioned posts. ‘‘So far as the question of 
confirmation of these employees whose entry itself was 
illegal and void is concerned, it is to be noted that question 
of confirmation or regularisation of an irregularly 
appointed candidate would arise, if the candidate 
concerned is appointed in an irregular manner or on ad- 
hoc basis against an available vacancy which is already 
sanctioned. But, if the initial entry itself is unauthorised 
and is not against any sanctioned vacancy, question of 
regularising the incumbent on such a non-existing 
vacancy would never survive for consideration and even 
if such purported regularisation or confirmation is given, 

It would be an exercise in futility. It would amount to 
decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 


these employees, therefore, remained a nullity.” 
Therefore, learned counsel for the Respondent contended 
that these temporary employees were appointed only due 
to exigencies and they have not appointed against any 
regular vacancy and they have only appointed in leave 
vacancies and therefore, they are not entitled to claim 
any absorption in the Respondent/Bank. Further, he relied 
on the rulings reported in AIR 1997SCC 3657 HIMANSHU 
KUMAR VIDYARTHI & ORS. Vs. STATE OF BIHAR 
AND ORS, wherein the Suprerhe Court has held that 
“they are temporary employees working on daily wages. 
Under these circumstances, their disengagement from 
service cannot be construed to be a retrenchment under 
the I.D, Act. The concept of retrenchment therefore, 
cannot be stretched to such an extent as to cover these 
employees. Since they are only daily wage employees 
and have no right to the posts, their disengagement is 
not arbitrary.” He further relied on the rulings reported in 
1994 3 LU (Supp.) 754 wherein the Rajasthan High Court 
has held that “Under Section 25G of the I.D. Act 
retrenchment procedure following principle of ‘last come- 
first go is not mandatory but only directory, on sufficient 
grounds shown, the employer is permitted to depart from 
the said principle retrenching seniors and retaining 
juniors.” Though in this case, ih6 Petitioner has alleged 
that his juniors have been made permanent in banking 
service, he has not established with any evidence that 
his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank cannot 
be given to the Petitioner and, therefore, the claim is to be 
dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on. 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
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constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ^unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules,” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise,” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 
16 of the Constitution of India would be void in law.” 
Further, in 2006 2 LLN 89 MADHYA PRADESH STATE 
AGRO INDUSTRIES DEVELOPMENT CORPORATION 
Vs. S,C. PANDEY wherein the Supreme Court has held 
that “only because an employee had worked for more 
than 240 days of service by that itself would not confer 
any legal right upon him to be regularised in service. ” 
The Supreme Court also held that “the changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Government in the wake of prevailing market economy, 
globalisation, privatisation and outsourcing is evident, 
in view of the settled legal position, as noticed 
hereinbefore.” 

16. Relying on all these decisions, learned counsel for 
the Respondent, contended that since the Petitioner has not 
been appointed for regular post nor has he been appointed 
in regular vacancy or sanctioned post, the Petitioner is not 
entitled to claim regularisation of his service. Further, when 
they have not been questioned the five settlements entered 
into between the Respondent/Bank and Federation and since 
they have not questioned the wait list prepared by the 
Respondent/Bank, they are not entitled to dispute the same 
and they are estopped from doing so. Further, their prayer 
before the labour authorities was only to restore the wait list 
and also for appointment thereon as temporary messenger 


as per wait list. Under such circumstances, after expiry of the 
period mentioned in the settlements which were 
subsequently amended by settlements, the Petitioners 
cannot now question either the preparation of wait list or 
number allotted to them. Under such circumstances, it cannot 
be questioned by the Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank, 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes ar^ 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case rhust be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is hot entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No, 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work. I find the 
Petitioner is not entitled to any relief as claimed by hin*' 
No Costs. 

21. Thus, the re^erenc'i is answered , 

(Dictated U:: ihe A <. transcribed '^nd typed • --i 
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corrected and pronounced by me in the open court on this 
day the 31st January, 2007). 


K. JAYARAMAN, Presiding Officer 
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MW2 Sri M. Perumal 
Documents Marked:— 


Ex. No. Date 
W1 1-08-88 

W2 20*4-88 

W3 244-91 

W4 1-05-91 
W5 20-08-91 

W6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 Nil 
WIO Nil 


Wll Nil 

W12 06^3-97 

WI3 06^03-97 


W14 06^03-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Vembattur branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Xerox copy of the Reference book on 
Staff maters Vol. Ill consolidated upto 
31-12-95. 

Xerox copy of call letter from Madurai 
zonal office For interview of messengar 
post-V. Muralikannan 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—K. Subburaj. 

Xerox copy of the call letter from Madurai 
zonal office for interview messenger 
post—-J. Velmurugan. 


Ex. No, 

Date 

Description 

W15 

17-03-97 

Xerox copy of the service particulars.- 
J. Velmurugan 

W16 

264X3-97 

Xerox copy of letter advising selection 
of part time Menial—G. Pandi. 

W17 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W18 

Feb. 2005 Xerox copy of the Pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W19 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W20 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding Norms for sanction of 
messengar staff. 

W21 

0907-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W22 

0907-92 

Xerox copy of the settlement between 
Respondent/Bankn and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
empoyees and redesignate them as 
general attendants. 

W24 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

FortheRespondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

0901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

0906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-05-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

IV© 

1007-99 

Xerox copy of the cider of Supreme Court 
in SEP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Madurai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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[■«. l3557-12012/302/1998-3ni31R.(^-I)] 
g>Hl<, 4t«b- SrfV'hiO 
New Delhi, the 17th August, 2007 

S.O. 2552.—In pursuance of -Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 42/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. L-12012/302/1998-IR (B-D] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2(X)7 
PRESENT 

Shii K. Jayaraman, Presiding Officer 
Industrial Dispute No. 42/2004 
(Principal Labour Court CGIDNo. 18/99) 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 
BETWEEN 

Sri. I. Mariappan : I Party/Petitioner 

AND 

The Assistant General Manager,; IIParty/Management 
State Bank of India, Z.O. 

Madurai. 

APreARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 
For the Management ; M/s. D. Mukundan, 

Advocate 

AWARD 

1. The Central Govenunent, Ministry of Labour, vi<ic 
Order No. L-12012/302/98-IR (B-I) dated 01 -02-1998 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 18/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT cum labour Court, 
the said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 
LD. No. 42/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri I. Mariappan, wait list No. 382 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows :— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class TV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Sivakasi branch from 
21-08-1984. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Sivakasi 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 21 -08-84, the Petitioner has been 
working as a temporary messenger and sometimes 
performing work in other branches also. While working on 
temporary basis in Rajapalayam branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 thathis services are not required 
any more and he need not attend the office from 1 -4-1997. 
Hence, the Petitioner raised a dispute with regard to his 
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non'CmpIoyment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appoiniment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18( I) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was Waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by Stkte Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 362 in wait list 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of492 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
around and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered fqr 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of492 wait listed candidates, 219 temporary 
employees were appointed and since the Petitioner was 
wait listed at 362 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
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say that documents and identity of Petitioner was verified 
before the PetitionCT was engaged. It is also not correct to 
say that the Petitiorrer was discharging the work of 


Bank and 
thereupon 
justified?” 


consequential appointment 
as temporary messenger is 


permanent messenger. As f^r settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Responderit^ank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent«ank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bailk 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6 . Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section . 18 (3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Itespondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27- 1 0-88 and 9-1 -91. It is 
false to allege that the settlements arc contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration arc: 

0) “Whether the demand of the Petitioner in Wait 
List No. 362 for restoring the wait list of 
temporary messengers in the Respondent/ 


Cii) ‘To what relief the Petitioner is entitled?” 

PointNo.1: 

8 . In this case, on behalf of the Petitioner it is 
intended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/ciiculars of the Respondent/Bank 
in [Mrmanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in. the year 1985. the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
tempor^ employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987. therefore, they have no 
valid wd enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at braiiches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
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the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & 1C 2248 
CENTRAL BANK OF INDIA Vs, S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the LD. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment Therefore, the application 
of Section 25 H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of ‘A, 
B & C’ is quite opposed to the doctrine of ‘last come—first 
go’ or first come— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause I (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex.M 10 in this case. Those 
candidates under Ex.M 10 were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex. M10 was prepared, 
but it is mentioned in Ex, MIO that it was prepared based 
on the settlement dated 17-11 -87, 27-10-88 and 9-1-91 which 


are marked as Ex. Ml, M3 and M4 respectively. But, when 
MWl has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex. MIO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Farther the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P. No. 7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class rv employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MIO comparises 
of both messengerial and non-messengerial candidates 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex.M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex. M 1 namely wait list is 
not inconformity with the instructions of Ex.M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released / published even after the Court 
order in WMP No. 11932/91 in W.P, No.7 872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. MIO has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all. Ex. M1 was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MIO before this Tribunal marking it as a confidential 
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document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
^ter the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner's 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated' 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH V^. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies’, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal,” 
Learned representative further contended that Ex. M10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. MIO which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment agamst 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MWl. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex, M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 


Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex, Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment ftom 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected LDs. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONALBANKINGCORPORATION 
wherein the Supreme Court has held that the expression 
‘actually work^ under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc. It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent^ank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied fur^er engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsd 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
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regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18(1) and 18G) of the I,D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the mater ial facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before, the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 IILLJ 1189 
ASHOK AND OTHERS MAHAR.\SHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on ail workmen of the establishment, even 
those who belong to the minority' union which had objected 
to the same. To that extent, it departs from the ordinary^ law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that ‘There may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. 


PRESIDING OFFICER AND OTHERS-wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I.D, 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the. rulings reported in AIR 2(XX) SC 469 
NATIONAL ENGINIEERING INDUSTRIES LTD. 
STATE OF RAJAS^fHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govternment may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Resplendent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them,' 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere vwrding of reference is not decisive 
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in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JE.LA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that '‘mere wording of 
reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC 1664 VAN SAGNATHAN 
ORIENT PAPER MILLS Vy. INDUSTRIAL TRIBUNAL& 
ORS. wherein the Madhya Pradesh High Court has held 
that “the Tribunal cannot go behind the terms of reference, 
but that does not mean that it cannot look into the pleadings 
of parties.’’ He also relied on the rulings reported in 1998 
LAB IC 1507 A. SAMBANTHAN Vs. PRESIDING 
OFHCER, LABOUR COURT, MADRAS, wherein it has 
been held that “it has been repeatedly held that the Labour 
Court should not attempt to consider the order under 
reference in a technical manner or a pedantic manner, but 
should consider the order of reference in a fair and 
reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in ADR 1993 SC 569 the 
Supreme Court has held that ‘ ‘the Tribunal has Jurisdiction 
to consider all incidental matters also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 


between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies v/as made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiiy 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARS AN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respv>ndent 
contended that since the Petitioner has no nght to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it carjiot 
be said that preparation of wait list was made 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
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rulings reported in 1992 LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vs, PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that ‘*now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door ; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 w'hich would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of '^nod-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
humb in such matters. Conditions and circumstances of 
one uni^ may not be the same as of the other. Just because 
m or4e case, a direction was given to regularise employees 
who have pul in one year’s service as far as possible and 
suhietT to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
rele vant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
direciions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
ofLowerCourts, He further relied on the decision reported 
m 1997 11 see 1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regularise lion of appointment in excess of sanctioned posts. 
'‘So f V as the question of confirmation of these employees 
whos entry itself was illegal and void is concerned, it is to 
be n: ^-d that question of confirmation or regularisation of 
an ineguhuly appointed candidate would arise, if the 
canthdate concerned is appointed in an irregular manner or 
on 'zd hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and ks not against any sanctioned vacancy, 
question of regularising the incumbent on such a non- 
evjstnig vacancy would never survive for consideration 
and ev^n if such purported regularisation or confirmation 
IS given, it ’,K>uld be an exercise in futility. It would :>nount 
io decorcCing a still bom baby. Under these circumstances, 
dierc was no occasion to regularise them or to give them 
. alid confirmation The so called exercise of confirming 


these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed, against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs, STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
he construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come-first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 Secretary, 
State of KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true tWIit he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
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and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to,be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Fur&er, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORAnON S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service. ” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary tpessenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 


settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20, In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007). 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined: 

For the Petitioner WWl Sri I. Mariyappan 
WW2SriV.S.Ekambaram 

For the Respondent : MW I Sri C. Mariappan 
MW2 Sri M. Perumal 

Documents Marked:— 

Ex. No. Date Description 

W1 1-08-88 Xerox copy of the paper publication in 

daily Thanthi based on Ex. M1. 

W2 204-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 244-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 I -05-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-3-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 25-3-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 01-07-85 Xerox copy of the service certificate 
issued by Sivakasi branch. 

WIO 19-11-90 Xerox copy of the service certificte 
issued by Sivakasi branch. 

W11 25-07-97 Xerox copy of the service certificate 

issued by Rajapalayam branch. 

W12 Nil Xerox copy of the attendance register. 

WI3 Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding appointment of temporary 
employees. 

W14 Nil Xerox copy of the Reference book on 

Staff matters.Vol. Ill consolidated upto 
31-12-95. 

W15 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—V. Mural ikannan. 

W16 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messengar 
post-K. Subburaj. 


W17 06-03-97 Xerox copy ofthe call letter from Maduria 

zonal office For interview of messenger 
post—Velmurugan. 

W18 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W19 26-03-97 Xerox copy of the letter advising selectio 

parttime Menial—G. Pandi, 

W20 31-03-97 Xerox copy of the Appointment order to 

SriGPandi. 

W21 Feb. 2005 Xerox copy of the Pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle, 

W22 13-02-95 Xerox copy of the Madurai Module 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W23 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W24 09-07-92 Xerox copy of the minutes of the 

Bipartite meeting, 

W25 09-07-92 Xerox copy of the settlement between 

Responent/Bank and All India Staff Bank 
of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W26 07-02-06 Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
genera] attendants, 

W27 31-12-85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

FortheRespondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88. Xerox copy of the settlement. 

M3 27-1088 Xerox copy of the settlement, 

M4 09-01-91 Xerox copy of the settlement, 

M5 3007 96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No.7872/91. 

M8 15-05-98 Xerox copy of the order in 
O. P. No, 2787/97 of High Court of 
Orissa. 

M9 10-07-99 Xerox copy ofthe order of Supreme Court 
in SLP No, 3082/99. 

MIO hfil Xerox copy of the wait list of Madurai 
Module. 

Mil 25-1099 Xerox copy of the order passed in CMP 
No. 16289 an^ 16290/99 in W.A. 
No. 1893/99. 
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New Delhi, the 17th August, 2007 
S,0. 2553, —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref, No. 44/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. D12012/364/1998-IR (B-D] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shii K. Jayaraman, Presiding Officer 
Industrial Dispute No. 44/2004 
(Principal Labour Court CGID No. 60/99) 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 
BETWEE 

Sri, I. P. Chandrasekaran : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Z.O. 

Madurai. 

APPEARANCE 

For the Petitioner : SriV.S.Ekambaram, 

Authorised Representative 
For the Management : M/s. R. Krishnamachari, 

Advocate 

AWARD 

The Central Government, Ministry of Labour, vide 
Order No, L-120 l2/364/98-IR(B-I) dated 05-02-1999 has 
referred this dispute earlier, to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No, 60/99 and issued notices 


to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT cum labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I. D. 
No. 44/2004. 

2. The Schedule mentioned in that order is as 
follows: 

^‘Whether the demand of the workman 
Shri S.GP. Chanrasekaran, wait list No. 294 for 
restoring the wait list of temporary messengers in 
the establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Jeyamangalam branch 
from 10-06-1983. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Teppakulam branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result -of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
woriced as a class TV employee. From 10^06-83, the Petitioner 
has been working as a temporary messenger and sometimes 
performing work in other branches also. While working on 
temporary basis in Jeyamangalam branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31 -3-97 that his services are not required 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his 
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non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the referetice 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his seivices and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. Therefore, 
the Respondent's action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been.prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The waitlist suffers serious infirmities and it is not 
based on strict seniority and without any rationale. Hence, 
for all these reasons the Petitioner prays to grant relief of 
regular employment in Respondent/Bank with all attendant 
benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointmenl/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was waitlisted as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporarysemployees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-7-1988,7-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wail listed as candidate no. 294 in wait list of 
zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 waitlisted temporary employees were 
permanently appointed by Respondent/Bank. It is false to 
allege that the Petitioner worked as a temporary messenger. 
The Petitioner was engaged only in leave vacancies as and 
when it arose. When the Petitioner having submitted to 
selection process in terms of settlements drawn as per 
retrenchment provisions referred to above, cannot turn 
aroxmd and claim appointment. Such of those temporary 
employees who were appointed were engaged for more 
number of days and hence, they were appointed. Under 
the settlement, employees were categorised as 
A, B and C. Gonsidering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the waitlist and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of492 wait listed candidates, 219 temporary 
employees were appointed and since the Petitioner was 
wait listed at 294 he was not appointed. The said settlements 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
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say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
permanent messenger. As per settlements, vacancies upto 
3 M 2-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of daily 
wages was not finalized and hence not published and there 
is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has no 
claim for permanent absorption. Hence, for ail these reasons, 
the Respondent prays to dismiss the ciaim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
app<^)intment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deiiberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India, In the year 1998> the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respandent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P, No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91, It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner, Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are : 

(i) '‘Whether the demand of the Petitioner in Wait 
List No. 294 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employ ment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in. the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987. the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the WTit Petition, This 
settlement has become an exhibit of the Respondenl/Bank 
and has been marked as Ex. M1, The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank Irom time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between tlie alleged Federation 
and the Respondent/Manageinent. They further cemtended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary erpployees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at alt. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D, Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25(j and 25H are very much 
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iipplicabic to the Petitioners who are retrenched messengers 
and arc eligible lo be reinstated. Learned representative for 
Petitioner contended that in 1996 LAB IC 2248 
CENl RAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the ID. Act providing for retrenchment is not enacted only 
for the henefit of the workmen to whom Scjctioii 25F applies 
but for all cases of retrenchment. TEerefore, the application 
of Section 25H cannot be restricted only to one category 
oi retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex,W2, W3 
and W8 as well as Ex. M8 ^hich constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. MI and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. MI 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of 'A, 
B & C’ is quite opposed to the doctrine of last come—first 
go' or 'first come— last go' and therefore, the categorization 
in Clause 1 is illegal. Clause 1 (a) of Ex. MI provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, fara.shes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank's circulars/ 
instruetions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons w'ho were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex. M 10 in this case. lEose 
candidates under Ex. MIO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M'! 0 w'as prepared, 
but it is mentioned in Ex. M10 that it wa.s prepared based 
on the settlement dated 17-11-87, 27-10 -88 and 9-1-9 i which 
are marked as Ex, ML M3 and M4 respectively. But, when 
MW 1 has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex, MIO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P,No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India,’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MIO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs lo two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India, Therefore, the Petitioner 
contended that preparation of Ex,M 10 namely wait list is 
not inconformity with the instructions of Ex. M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex, W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMPNo.l 1932/91 in W.P. No,7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu’ dated 1 8-88. Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates, 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. MIO has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all, Ex. Ml was not produced 
at the timeof conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. M10 before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
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been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner's 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH V.y. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
‘badlies', casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. MIO wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under 
Ex. MIO which has been drawn up is contrary to law and 
also bad in law. Thus, the Respondent/Bank has not acted 
in accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MW 1. Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced Ex. 
M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the Respondent/ 
Bank which says only with regard to modification of Ex. MI 
to M4 made in terms of Ex. M6. Though the Respondent/Bank 
produced Ex. M7 and Mil interim orders passed by High 
Court of Madras in WMP No. 11932/91 in W,P. No.7872/91 
ceased to have any relevance when the main writ has been 
disposed of in the year 1999 and therefore, they do not have 
any bearing in the case of the Petitioner, Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner's 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected LDs. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 11 LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION V5. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that “the expression 
‘actually worked under the employer' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all Uiose 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc,” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has condu.icd 
the interview and selected the temporary employe. .. who 
have reported to have submitted their apphcation for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the iciuned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itseifis not maintainable in view 
of the facts and circumstances of the case he Pcs it loner 
in this case and the Petitioners in the O'nnccted aisr 
were not in continuniis s, rvi..c. He ■ ►cc. the que-t;. ; . of 
regular appointmenn'd' roi. si does not arise at all and 
their engagement noi authorised. Further, the 
Petitioners are estopped from making claim as they had 
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accepted the ociUements drawn under the provisions of 
Sections 18(1) and 18(3) of the FD. Acu in lieu of the 
provisions of law and implemented bv the Respondent/ 
Eafik and the claim of the Petitioners are not bt:>na fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
W'as positioned dov/n in the senionty The Respor*dent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger, 
Further, the allegation ihai he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incortect, they 
were engaged againsi leave vacancies. 'Ihe settlement 
entered into by the Respondent/Bank and the Federation 
v/ere bona fide which w^ere the only workable solution and 
IS binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he w'as wait listed and therefore, 
the Pefitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to l:>e rejected. 
lErthermore, the said settlements w^erc not questioned by 
any union and the setdements were bank level settlements 
and <iperate throughouf the country. Further, he relied on 
me rulings reported in 1991 I LLJ 323 ASSOCIATED 
CLASS INDUSTRIES LTD. INDUSTRIAL. ITtlBUNAL 
A.P. AND 02 HERS wherein under Section 12(3) the union 
entered into a settlement wdth the management settling the 
clai/n of J1 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
t plea before the Tribunal that they did not resign 
v.duniarii/. But the Andhra Pradesh High Court has held 
“m the absence of plea that the settiemenl reached'in 
the course of conciliation is vitiated by fraud, 
nvMvpresenuuion or coercion, the scttlemerU is binding 
on the workmen.'’ Learned counsel for the Respondent 
iurther relied on die rulings reported in 1997 II LIJ 1189 
ASHf/L AND ^:>THERS'\A. MAHARASHTRA STATE 
I HAmiXm am^ORATim wherein the 

Dwision of the Bombay Eligh Cottrt has held that 

therefore a :‘'ett]e;jient arrived at in the course of the 
c r'ciliatioij proceedings with a recognised majority union 
* .11 l'»e hniding on ail workmen of the establishment, even 
who '-^dong to the minority union which had objected 
U/rhe ;' ymc- i’o thiu extent, it departs from the ordinary law 
oi co.nu a<;cs, the object obviously is to uphold the sanctity 
vd' srt - merits reached with the active assistance of the 
cnfi< iiidiion officer and to discourage an individual 
, n;v:!:wceor a minoriry union from scuttling the settlement.” 
]{ fenher held tnat ''there may be exceptional cases, w^here 
ther: m.ty be allegations of mala fides, fraud or even 
corrojKiun or other inducements. But, in the absence of 
such rdlcgations n settlement in the course of collective 
is enviiled to due weight and consideration.” 
(.1 -.rs.ed viunsel for the Respondent further relied on the 
' uhngs n ;y rted in ] 99711JJ 308 K.C,R LTD. Vs. PRESIDING 
Gdd-ICEK AND OTHERS wherein the Supreme Court has 
held itiernents are divided into two categories 

iunne' . : those arrived at outside the conciliation 


proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 
first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the. rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS w'herein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bonafide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealment of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute which an appropriate 
Government may refer for adjudication after examining the 
allegations as there is an underlying assumption that the 
settlement reached with the help bf the conciliation officer 
must be fair and reasonable.^' Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the seitieinenl, 
since the federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the v/ait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by,the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement, 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability' of a reference and he relied on tlie 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Ly. INDUSTRIAL TRIBUNAL, KOLLAM wherein 


f 




II—3(ii)] 


8, 2007/^ 17, 1929 


6771 


the Kerala High Court has held that “mere wording of 
reference is not decisive in the matter of tenabiiity of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on.the rulings 
reported in 1998 LAB IC 1664VAN SAG NATHAN ORIENT 
PAPER MILLS V^. INDUSTRIAL TRIBUNAL & ORS. 
wherein the Madhya Pradesh High Court has held that 
“the Tribunal cannot go behind the terms of reference, but 
that does not mean that it cannot look into the pleadings of 
parties.” He also relied on the rulings reported in 1998 LAB 
IC 1507 A. SAMBANTHAN PRESIDING OFFICER, 
LABOUR COURT, MADRAS, wherein it has been held 
that “it has been repeatedly held that the Labour Court 
should not attempt to consider the order under reference 
in a technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner.” He also argued that in Express Newspapers 
P. Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that “the Tribunal has jurisdiction to consider all 
incidental matters also and the order of reference should 
not be construed in the manner which would prolong the 
industrial adjudication. The Labour Court is expected to 
decide the real nature of disputes between the parties and 
with that object in view, it should consider the order of 
reference in a fair and reasonable manner, though the order 
of reference is not happily framed nor was it framed to the 
high expectation of the Labour Court.” Relying on all these 
decisions, the representative for the Petitioner argued that 
though in the reference, it is not mentioned that whether 
the retrenchment is valid or not, from the pleadings it is 
clear that the Petitioners have been retrenched from the 
Respondent/Bank and therefore, this Tribunal can look 
into the pleadings of the Petitioners and can decide whether 
the Petitioner is entitled to be reinstated in service as alleged 
by him and whether he is entitled to the back wages as 
alleged by him. Therefore, the argument advanced on the 
side of the Respondent that it is beyond the scope of 
reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, 1 find that the settlement was validly entered into 
between the Respondent/Bank and Federation and ^ince it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 


14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VUEESH wherein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported 
in 1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vy. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide oh the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala- 
fide motive. Under such circumstances, after the expiry of 
the date namely 31 - 3^ 1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vj. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
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regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which v^ould arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an employee for one year, it cannot 

be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be h.eld to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
ot Low'er Courts. He further relied on the decision reported 
in 1997IISCC I ASHWANI KUMAR AND OTHERS Kv. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
regulari.sation of appointment in excess of sanctioned posts, 
"So far as the question of confirmaiion of these employees 
whose entry itself w'as illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non- 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 


and therefore, they are not entitled to claim any absorption 
in the Resppndent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
Mast come-first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner, 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that ‘Mt is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
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held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules,” 
Further, in CDJ 2006 SC 443'National Fertilizers Ltd. and 
Others Vs, Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 MUNICIPAL COUNCIL, SUJANPUR V 5 . 
SURINDER KUMAR, the Supreme Court has held that “it 
is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION V 5 . S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service.” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 


such circumstances, it cannot be questioned by the 
Petitioner. 

! 7, I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 
between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have not questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, 1 find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
‘also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007). 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined:— 

For the Petitioner WW1 Sri P. Chandrasekaran 
WW2SriV.S.Ek.anibaram 
For the Respondent MW I Sri C. Mariappan 
MW2 Sri P, Perumal 
Documents Marked:— 


Ex. No. 

Date 

Description 

W1 

1-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

W2 

20-04-^88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Mi. 

W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding-absorption of daily wagers in 
Messenger vacancies. 

W4 

1-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex, W4. 

W5 

20-08-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-03 97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengenial work. 

W9 

13-06-84 

Xerox copy of the service certificate 
issued by Jeyamangalam branch. 

WIO 

08-12-84 

Xerox copy of the service certificte 
issued by Theni branch. 

WII 

2^^08-87 

Xerox copy of the service certificte issued 
by Theni branch. 

W12 

17-6-88 

Xerox copy of the service certificate 
issued by Jeyamangalam branch. 

WI3 

2^^03-94 

Xerox copy of the service certificate 
issued by Gullapuram branch. 

W14 

Nil 

Xerox copy of the service certificate 
issued by Teppakularn branch. 

W15 

17-12-97 

Xerox copy of the service certificate 
issued by Siruthozhil branch. 

WI6 

13-01-98 

Xerox copy of the service certificate 
is.sued by Teppakularn branch. 

WI7 

Ny 

Xerox copy of the administrative 
guidelines in reference book on staff 
matter issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

WI8 

Nil 

Xerox copy of the reference book on staff 


matters Vol. Ill consolidated upto 
3 M 2-95. 


W19 06-03-97 Xerox copy of the call letter fromMadurai 

zonal office for interview of messenger 
post—V. Muralikaruian. 

W20 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—K. Subburaj. 

W21 06-03-97 Xerox copy of the call letter fromMadurai 

zonal office for interview of messenger 
post—J. Velmurugan, 

W22 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W23 264)3-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W24 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 

W25 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle.. 

W26 13-02-95 Xerox copy of the Madurai Module 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W27 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W28 09-07-92 Xerox copy of the minutes of the 

Bipartite meeting. 

W29 09-07-92 Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
V Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W30 07-02-06 Xerox copy of the Head Office about 

conversion of part time employees and 
redesignate them as general attendants. 

W3l 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No.7872/91. 

M8 15-05-98 Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99, 

MIO Nil Xerox copy of the wait list of Madurai 

Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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[U T^^-12012/372/1998-371^3^R(^-I)] 

New Delhi, the 17th August, 2007 

S.O. 2554.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 47/ 
2004) of the Central (3ovemment Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annex ure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No.L.12012/372/1998-IR(B*D] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE ^mCE^^^tAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 47/2004 

[Principal Labour Court CGID No. 63/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri A. Duraipandi : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Z.O., 

Madurai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. R. Krishnamachari, 

Advocate 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-12012/372/98-IR (B-I) dated 05-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 63/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 47/2004. 

2. The Schedule mentioned in that order is as 
follows:— 

“Whether the demand of the workman 
Shri A. Durai, Pandi wait list No. 301 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is Justified? If so, to what relief the said 
workman is entitled?’' 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cache in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Ambasamudram branch 
from 05-07-1984. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Ambasamudram branch. He was called for an interview by 
a Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 05-07-1984, the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temporary basis in Ambasamudram branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
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1 -4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise h;;n in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D, Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 301 in waitlist 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of afore¬ 
said settlements; out of 492 wait listed candidates, 
219 temporary employees were appointed and since the 
Petitioner was wait listed at 301, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
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discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act, As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No,7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1 -91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No, 301 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No, 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme (Tourt 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition, This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex, M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18( 1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines i.ssued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MW 1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A. B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex. Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex.W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex. M 10 in this case. Those candidates 
under Ex. MIO were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex. MIO was prepared, but it is 
mentioned in Ex. MIO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MWl 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MW I wait list under Ex. MIO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
'as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW I and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MIO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporaiy employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex, M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. MIO before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the LD. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings report^ in 1985 4 
see 201 H.D. SINGH Vs, RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme eourt has held that 
''to employ workmen as 'badlies \ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegaL Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1, Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the t^rms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9»6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex, M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.R No, 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous ^service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 11 LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that "the expression 
'actually worked under the employer* cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent^ank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied furAer engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
> Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD, Vs, IhDUSTRIAL TRIBUNAL A,P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “m the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. Learned counsel for the Respondent 
further relied on the rulings reported in 1997 IILLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORTCORPORAHON AND OTHIRS wherein the 
Division Bench of the Bombay High Coui t has held that 
''therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. ** It further held that "there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971IXJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that "settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section }8(]) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section J 8(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category 
made with a recognised majority union has extended 


application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was /lothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC 469NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that "settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable." Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Responflent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenabi lity of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again " It fiirther held that **the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB 1C 1664VANSAGNATHANORIENTPAPERMILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a feir and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this Tribunal 
is entitled to go into the question whether the relief prayed 
for by the Petitioner can be given to him or not? But, I find 
that the settlement was validly entered into between the 
Respondent/Bank and Federation and since it is not 
questioned by any of the unions of the Respondent/Bank, I 
fed the Petitioner is not entitled to question the settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SQC 139 UNION OF INDIA AND 


OTHERS Vs. K. V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS. Vs.SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said pane! for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 see 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH ANDOTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we fed it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
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available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory . These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions arid circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997 11 see I ASHWANl KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation ofappointment in excess of sanctioned posts. 
'‘So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself Is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity." Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIM AN SHU KUMAR 
VlDYARTHl & ORS. Vs. STATE OF BIHAR AND ORS. 


wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the LD. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of Mast come - first go^ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OFKARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was normade by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right." Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary or 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain—not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is not 
permissible." Further, the Supreme Court while laying down 
the law, has clearly held that “unless the appointment is in 
terms of the relevant rules and after a proper competition 
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among qualified persons, the same would not confer any 

right on the appointee.It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
continuance, if the original appointment was not made by 
following a due process of selection as envisaged by 
relevant rules.” Further, in CDJ 2006 SC 443 NATIONAL 
FERTILIZERS LTD. ANDOTHERS Vs. SOMVIRSINGH, 
wherein the Supreme Court has held that “regularisation 
furthermore, is not a mode of appointment and if 
appointment is made without following the rules, the same 
being a nullity, the question of confirmation of an employee 
upon the expiry of purported period of probation would 
not arise.” Further, in CDJ 2006 SC 395 MUNICIPAL 
COUNCIL, SUJANPUR Vs. SURINDER KUMAR, the 
Supreme Court has held that “it is not disputed that the 
appointment of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 MADHYA 
PRADESH STATE AGRO INDUSTRIES DEVELOPMENT 
CORPORATION Vs. S.C. PANDEY wherein the Supreme 
Court has held that “only because an employee had worked 
for more than 240 days of service by that itself would not 
confer any legal right upon him to be regularised in service.” 
The Supreme Court also held that “fte changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Govt, in the wake of prevailing market economy, 
globalisation, privatisation and outsourcing is evident, in 
view of the settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as p^r wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation ofwait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 


17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, 1 find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner, 

Point No. 2: 

The next point to be decfded in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007.) 

K. JAYARAMAN, Presiding Officer 


3625 Gl/07—29 
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Witnesses Examined:— 

For the Petitioner WWl Sri A. Durai Pandi 
WW2SriV. S. Ekambaram 

For the Respondent MW I SriC. Mariappan 
M W2 Sri M. Penimal 

Documents Marked:— 

Ex.No. Date Description 

WI 01-08-88 Xerox copy ofthe paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 1503-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

W7 2503-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97, 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 Nil Xerox copy of the service certificate 
issued by Ambasamudram branch. 

WIO Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care and service conditions. 

WIl Nil Xerox copy of the Reference book on 
Staff maters Vol. HI consolidated upto 
31-12-95. 

W12 06^3-97 Xerox copy ofthe call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

W13 06^3-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W14 06^3-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J, Velmurugan, 


Wl 5 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W16 26-03-97 Xerox copy of the letter advisting 

selection of part time Menial—G. Pandi. 

W17 31-03-97 Xerox copy ofthe appointment order to 

Sri G, Pandi. 

W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

WI9 13-02-95 Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W20 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding norms for sanction of 
messenger staff. 

W21 09-07-92 Xerox copy ofthe minutes ofthe Bipartite 

meeting. 

W22 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W24 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-7-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 9-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement, 

M6 9-06-95 Xerox copy of the minutes of conciliation 

proceedings. 

M7 28-5-91 Xerox copy of the order in W.P. 
No.7872A>l. 

M8 15-5-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 10-7-99 Xerox copy ofthe order of Supreme Court 

inSLPNo. 3082/99. 

MIO Nfl Xerox copy of the wait list of Madurai 

Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 and 16290/99 in W.A, 
No. 1893/99. 
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[U T^^-12012/374/1998-a7l|^(^-I)] 
sTsm 3>HK, ^7^ aTf’mnrl 
New Delhi, the 17th August, 2007 

S.O, 2555.—^In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 46/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. L-12012/374/1998-IR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31 st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 46/2004 
[Principal Labour Court CGID No. 62/99] 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri S. Thirumalai ; I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Z.O., 

Madurai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 
For the Management : Mr. R. Krishnamachari, 

Advocate 

AWARD 

The Central Government, Ministry of Labour, vide 
Order No. L-i2012/374/98-IR(B-I) dated 05-02-1999 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 62/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Coimter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 

I.D. No. 46/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri S. Thirumalai, wait list No. 451 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Srivaikundam branch fi’om 
16-05-1984. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Srivaikundam branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 16-05-1984, the 
Petitioner has been working as a temporary messenger and 
some time performing work in other branches also. While 
working on temporary basis in Tuicorin main branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services ate not 
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required any more and he need not attend the office from 
1 -4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the 1,D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3)of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by F.espondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1 -1991 and 30^7-1996, 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D, Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 451 in wait list 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
anfl enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that ail the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 492 wait listed candidates, 219 
temporary employees were appointed and since the 
Petitioner was wait listed at 451, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 dpes not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteriaset out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ylterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his fevour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment niles of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 451 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 


thereupon as temporary messenger is 
justified?” 

(ii) “T 0 what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the PetSioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as iuis not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
l.D. Act and it is preposterous to contend that the Petitioner 
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has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex, W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex. Ml and the averments of MW 1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into 'A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of Mast come—first go’ or 'first 
come— last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex. Ml provides an opportunity 
to persons who were engaged on casual beisis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for Eibsorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis 
for regular messengerial jobs etc. are strictly prohibited as 
per bank’s circulars/instructions. In such circumstances, 
the absorption of casuals along with the eligible categories 
is not valid. Therefore, these persons who were engaged 
by the Respondent/Bank on casual basis should not be 
given permanent appointment in the bank service. Those 
casuals were given more beneficial treatment in the matter 
of arriving at qualifying service for interview and selection. 
But, temporary employees have not been informed about 
this amendment which includes casuals affecting their 
interest and chance. Further, as per instructions in Ex.W2 
four types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex. M 10 in this case. Those 
candidates under Ex. MIO were found suitable for 
appointment as messengers and sweepers, Even MW 1 is 
unable to say as to when the wait list Ex.M 10 was prepared, 
but it is mentioned in Ex. MIO that it was prepared based 
on the settlement dated 17-11-87, 27-10-88 e^nd 9-1-91 which 
are marked as Ex. Ml, M3 and M4 respectively. But, when 
MWl has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so-called non¬ 
inclusion except his bald statement. Further, according to 
MW I wait list under Ex. M10 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W,P. No,7872 of 1991, which is 
marked as an exhibit, in which it is stated that Mt is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW 1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 

It is fijrther contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MIO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absofption. Therefore, it is violative of Articles 14 & 16 of ' 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994, 
Furthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 in W.P. No, 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the ffrst advertisement 
published in 'The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
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Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of die principal clause 2 (oo) of the I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
'‘to employ workmen as ‘badlies” casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitraiy, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. MI to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 


has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25 B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that **the expression 
‘actually worked under the employer * cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early '1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded-in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from makiifg claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the I.D. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
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Bank and the claim of the Petitioners are not bona fide and 
are made witli ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also lincorrect, they 
were engaged against leave vacancies. The. settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991ILLJ323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRj[BUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
Job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High C!ourt has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Coun; has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
Conciliation Officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that "'there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that “settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 18(1) of the I D. 
Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the first 
category has limited application and binds merely parties 


to it and settlement of the seednd category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied on the rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
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the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again,” It further held that **the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs, INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. base reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner, Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlemeilt. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should he reinstated in service and he relied on the rulings 


reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS.Vs.SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel . The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively,” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vs. PIARASINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
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(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997II see I ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation ofappointnient in excess of sanctioned posts, 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHl & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that ‘‘they are 


temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I,D, Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary,” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of Mast come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged.that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate fiuther argued that even 
in recent decision reported in 2006 4 SCC 1 SECP£TARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain-not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed -should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 
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appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 


17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual irt the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined:— 

For the Petitioner WW \ Sri S Thinimalai 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2SriM.Perumal 

Documents Mil, ked:— 

Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml. 

Xerox ’copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
J1-3-97. 

W8 Nil Xerox copy of the instructions in 

Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 28-03-85 Xerox copy of the service certificate 
issued by Srivaikundam Branch. 

WIO Nil Xerox copy of the service certificate 
issued by Tuticorin Branch. 

W11 Aug. 99 Xerox copy of the service certificate 
issued by Tuticorin main Branch. 

WI2 Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

W13 Nil Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upio 
31-12-95. 

W14 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

WI5 064)3-97 Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—K. Subburaj. 


W16 

0W)3-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post— J. Veimurugan. 

W17 

17-03-97 

Xerox copy of the service particulars— 
J. Veimurugan. 

W18 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pani. 

W19 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W20 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W2I 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporaiy 
employees from the panel of wait list. 

W22 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff 

W23 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W24 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and AH India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

.M3 

27-10-88 

Xerox copy of the settlement. 


9-01-91 

Xerox copy of the settlement. 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

W)6-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

MIO 

m 

Xerox copy of the wait list of Madurai 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 


Ex. No. Date 
Wl 01-08,88 

W2 2(M)4-88 

W3 24-04-91 

W4 01-05-91 
W5 204)8-91 

W6 15-03-97 

W7 25-03-97 


[*IFT1I—3(ii)] 


8,2007/’TIs^ 17 , 1929 


6795 


17 3PTOT, 2007 

2556. —3ll«ilPl<6 rc|=tK 1947 (1947 

^ 14) ^ tM 17^3?3??TUT^',^#Er^I^^if^3Ti^ 
^frt^nn ^ 3R«j?f5r ^ 4»44 .kT ^ 

3^€ilPl«P "4 

aifqgiFI, ^ 45/2004) ^ y^filf^RI 

t, ^ ^ 17-8-2007 ^ TIM ^30 m I 

[■R ■l?:fT-12012/371/1998-3I1^31R(4t-I)] 
STiRI ^RR, 3lf»I^ 

New Delhi, the 17th August, 2007 

S.O. 2556. —In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 41/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 17-8-2007. 

[No. L-12012/371/1998-IR(B.I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 45/2004 
[Principal Labour Court CGID No. 61/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri R. Ramachandran : I Party/Petitioner 

AND 

The Assistant General Manager,: 11 Party/Management 
State Bank of India, Z.O., 

Madurai. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : Mr. R. Krishnamachari, 
Advocate 

AWARD 

1. The Central Government Ministry of Labour, vide 
Order No. L-120l2/371/98-IR(B-l) dated 05-02-1999 has . 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 61/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGlT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 45/2004. 

2. The Schedule mentioned in that order is as 
follows; 

“Whether the demand of the workman 
Shri R. Ramachandran, wait list No. 370 or restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled ?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tuticorin main branch 
from 04-01-1984. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18( 1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
qf Class iV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Tuticorin 
main ADB branch. He was called for an interview by a 
Committee appointed by Respondent/Bank in this regard. 
But, they have not informed the result of interview and 
also with regard to appointment. But, the Petitioner was 
informed orally to join at the branch where he initially 
worked as a class IV employee. From 4-1 -84, the Petitioner 
has been working as a temporary messenger and some 
time performing work in other branches also. While working 
on temporary basis in Tuticorin main, branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
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required any more and he need not attend the office from 
1 -4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the l.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both w hich amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service, Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(l)and 18(3) of l.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not hona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of l.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 370 in waitlist 
of Zonal Office, Madurai. So far 219 wait listed temporary 
candidates, out of 492 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no val id 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 492 wait listed candidates 
219 temporary employees were appointed and since the 
Petitioner was wait listed at 370, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is nQt correct to say that documents and .identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wage^casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed ia filling up the vacancies by the wait 
listed worlonen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List 370 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 


thereupon as temporary messenger is 
Justified?” 

fii) “To what relief the Petitioner is entitled?” 
Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees, 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent^ank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management, They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-Aof the 
I.D. Act and it is preposterous to contend that the Petitioner 
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has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the l.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as well 
as Ex, M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.MI and the averments of MW I and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex, Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of *A, B & C is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come—last go’ and therefore, the categorization in 
Clause I is illegal. Clause I (a) of Ex. Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is maiked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc, are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual basis 
should not be given permanent appointment in the bank 
service. Those casuals were given more beneficial treatment 
in the matter of arriving at qualifying service for interview 
and selection. But, temporary employees have not been 
informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per instructions 
in Ex. W2 four types of waiting lists have to be prepared. But 
the Respondent/Bank has alleged to have prepared only 
one wait list for each module as per Ex. M 10 in this case. 
Those candidates under Ex. MIO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.M 10 was prepared, 
but it is mentioned in Ex, MIO that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9 * I -91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MW1 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so called non- 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex. Ml 0 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concemed with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MIO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex, M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India, Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal maiking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners w^e engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
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Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I,D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
employ workmen as *badlies \ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. Learned representative 
further contended that Ex. M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment ih the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1, Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is ^bitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and M11 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P.No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 


has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they'are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 11 LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS international BANKING CORPORATION 
wherein the Supreme Court has held that "the expression 
'actually worked under the employer* cannot mean that 
those days only when the workrnen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” it is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for noi fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under die provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
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Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner vt'as wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bona fide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
therulings reported in 19911LU 323 ASSOCIATED GLASS 
industries ltd. Kf. industrial tribunal A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement ." It further held that ' there may be 
^ceptional cases, wher e there maybe allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 J LLJ 308 K C P 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
ID. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A settlement 
of the first category has limited application and binds 


merely parties to it and settlement of the second category 
made with a recognised majority union has extended 
application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement wos reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. "He further relied on the rulings reported in AIR 2000 
SC469NATIONALENGINEERINGINDUSTRIESLTD Fs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govermemt may 
refer for adjudication after exam in ing the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ” Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are hot' parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Goverment 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement, 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter oftenability ofa reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, ifpoints of difference are discernible from the 
material before it, it has only on duty and that is to decide 
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the points on merits and not to find out some technical 
defects in the wording of r^erence, subjecting the poor 
workman to hardship involved in moving the machinery 
again. " It further held that “the Tribunal should look into 
the pleading and fmd out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LABIC1664VANSAGNATHANORIENTPAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB 1C 1507 
A. SAMBANTHAN VS. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to considerthe order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a ^ and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that “the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of-reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I fmd that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Thenihe learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 


reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Fs. K. V. VIJEESH wherein the Supreme Court 
has held that “the only question which falls for 
determination in this appeal is whether a candidate whose 
name appears in the select list on the basis of competitive 
examination acquires a right of appointment in Govt, service 
in an existing or a future vacancy.” In that case, pruning of 
select list on reductiou in number of vacancies was made 
in view of the injpending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are ofthe opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported ia 
1991 3 SCC 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every' ad-hoc/ 
temporary, employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
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(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a niotification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the lime of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 v^^hiich would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
:.-5xiends to several years. Further, there can be no rule xT 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the tether. Just because 
in one case, a direction w'as given to regularise employees 
wliO have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of aiul without taking into accoum me oilier 
relevam circumsiances and considerations. Tlte relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a Judicious one. From this<the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus the Supreme Court set aside the orders 
ofLow er Courts, He huther relied on the decision reported 
m 199'^ n see ] ASHWANI KUN4AR AND OTHERS Vs. 
STAl E OF BIHAR AND OTHERS wherein the Full Bench 
of thb Supicme Court has considered the above 
regu; 'saLion ofappointment in excess of sanctioned posts. 
"'So tar a,s die Question of confirmation of these employees 
whose entry h • cit was illegal and void is concerned, it is to 
be noied diet CM.cslion of confirmation orregulansation of 
ao irreguhirSv appoimed candidate w'ould arise, if the 
candidate conceded is appointed in an .-guiar mannei or 
ji- ad'hoc basis agamst an available vacancy which is 
afr'^ady sanctioned. But, if the initial entry itself is 
'U'.'.uiborisid and is not against any sanctioned vacancy, 
of arising the incumbent on such a non- 
existing .'Cttr.x y would never survive for consideration 
:nd evcj i if sucli purported regulaiisation or confinnation 
is giver: ' would be an exercise in futility. It would amount 
to ceC'rMdrg a still bom baby. Under these circumstances, 
then ‘A s no occa.skm to regularise them or to give them 
valid confinjiadon. The so called exercise of confirming 
these employees, therefore, remained a nullity.’* Therefore, 
learn; i counsel for the Respondent contended that these 
tenipOi :^r\y employees were appointed only due to 
r. and they have not appointed against any regular 
v.>concy and they have only appointed in leave vacancies 
ail d ereuire, ihey are not entitled to claim any absorption 
ill the RespondenVBank. Further, he relied on the rulvugs 
ic; rned in AiK 1997 SCC 3657 HIMANSHU RUMAR 
V^nVAKTi.AtORS. Vs STAI’EOFBIHARANDORS. 


wherein the Supreme Court has held that ‘They are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary^ He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held tliat “Under Section 
25G of the I.D. Act retrenchment procedure following 
principle of Hast come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retain’mg juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer, for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate iUrther argued tiiat even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the SupreiiiC 
Comt has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a lime beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of adhoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
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rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regular!sation furthermore, 

. is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a * State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSITUES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 


such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent^ank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Go verment in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No, 2; 

The next point to be decided in this case is to what 
relief the Petitioner is entitled ? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

K. JAYARAMAN, Presiding Officer 
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Witnesses Examined:— 

For the Petitioner WWl Sri R. Ramachandran 
WW2 Sri V. S. Ekambaram 
For the Respondent MWl SriC. Mariappan 
MW2 Sri M. Perumal 
Documents Marked:— 


Ex. No. Date 

Wi 01-08-88 

W2 

204)4-88 

W3 

24-04-91 

W4 

01-05-91 

W5 

204)8-91 

W6 

15-03-97 

W7 

25-03-97 


W8 Nil 

W9 07-05-87 
WIO Nil 

Wll Nil 
W12 21-10-83 

W13 Nil 
W14 Nil 


W15 Nil 

W16 06^3-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. M1, 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 
Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circuku- letter of Zonal 
Office, Chennai, about filling up of 
vacancies of messnger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at ofiice/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Tuticorin Branch. 

Xerox copy of the statement showing 
number of days workd by Petitioner in 
Tuticorin branch 

Xerox copy of the service certificate 
issued by Tuticorin branch. 

Xerox copy of the letter from Employment 
Exchange to the Petitioner for the 
interview. 

Xerox copy of the attendance register. 
Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

Xerox copy of the Reference book on 
Staff matters Vol.III consolidated upto 
31-12-95. 

Xerox copy of the call letter from Madurai 
Zonal Office for interview of messenger 
post—^V. Muralikannan. 


W17 06-03-97 Xerox copy of the call letter from 

Madurai Zonal Office for interview of 
messenger post—Subburaj. 

W18 06-03-97 Xerox copy of the call letter from 

Madurai Zonal Office for interview of 
messenger post—J. Velmurugan. 

W19 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 

W20 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi. 

W21 31-03-97 Xerox copy of the appointment order to 

Sri G. Pandi. 


W22 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait lisf 
No, 395 of Madurai Circle. 


W23 13-02-95 Xerox copy of the Madurai Module 

Circular letter about engaging temporary 
employees from the panel of wait list. 

W24 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding norms for sanction of 
messinger staff. 


W25 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W26 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W27 07-02-06 Xerox copy of the local Head Office 

circular about conversion of part time 
employe^ and redesignate them as 
general attendants. 

W28 31-12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 


Ex. No. Date 

Ml 

17-11-87 

M2 

16-7-88 

M3 

27-10-88 

M4 

9-01-91 

M5. 

30-07-96 

M6 

9-06-95 

M7 

28-5-91 

M8 

15-5-98 

M9 

10-7-99 

MIO 

Nil 

Mil 

25-10-99 


Description 

Xerox copy of the settlement. 

Xerox copy of the settlement. 

Xerox copy of the settlement. 

Xerox copy of the settlement. 

Xerox copy of the settlement. 

Xerox copy of the minutes of conciliation 
proceedings. 

Xerox copy of the order in W.P. 
No. 7872/91. 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 
Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

Xerox copy of the wait list of Madurai 
Module. 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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^ 1^5#, 20 3nn<T, 2007 

W.W, 2557.—3fNHw1^ 3 iMwT, 1947 (1947 
^14)^ *IRI 17^ ^IfoF a#?7 

^ 3RSJ?ra ^ Pl^l'Jl+T 35k '3^ 4>4«tiKT ^ 
3i3^k ■tf slkitPicb Pled?! ^ «ii*5{!^ w^t>R 3?i«i)ni«h 
3Tf«R>TWI, ^ wn 22/2004) ^ ’SRiT^ 

t, ^ ^ 20-8-2007 ^ 3fra ^sn «II I 
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New Delhi, the 20th August, 2007 

S.O« 2557,—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 22/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 20-8-2007. 

[No. L-12012/265/1998-lR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL4:UM LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 22/2004 
[Principal Labour Court CGID No. 70/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri N. Sundaramoorthi : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Zonal Office. 

Coimbatore. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar, Advocate 

AWARD 

I. The Central Government, Ministry of Labour, vide 
Order No. L-12012/265/98-IR (B-I) dated 5-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 70/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 22/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri N. Sundaramoorthi, wait list No. 226 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tiruppur Main branch 
from 13-08-84. During 1985-86, the Petitioner was orally 
informed that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under Section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Class IV temporary workmen who 
vvere denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager ofthe Tiruppur 
Main branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 13-08-1984, the Petitioner has been 
working as a temporary messenger and some time 
performing work in other branches also. While working on 
temporary basis in Tiruppur OSB branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
required any more and he need not attend the office from 
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I -4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I D, Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sasiry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
Respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding gram of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming perruLueut absorption and 
when their case was espoused by State Bank of Indin Staff 


Federation which resulted in five settlements dated 
17-11-1987,16-07-1988,07-10-1988,9-1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of l.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 226 in wait list 
of Zonal Office, Coimbatore. So fer2n wait listed temporary 
candidates, out of 705 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service'in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the fects that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 211 
temporary employees were appointed and since the 
Petitioner was wait listed at 226, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
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(iO “To what relief the Petitioner is entitled?” 

PoiDtNo.!: 

8. In this case, on behalf of the Petitioner it is 


discharging the work of permanent messenger. As per 
settlements, vacancies xtplo 31-12-94 were filled up gainst 
the waited list of temporarj- employees and vacancies for 
1995-96 has to be filled up against the wait list drawii for 
appointment of daily wage^casual labour, Fuidier, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption, hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of file Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India, In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were suffleient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed worionen with ulterior motive. The Respemdent/Bank 
has been aibitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructiems laid down under codified circulars of 
the Respondent/Bank. Even ui the Writ Petition before the 
High Court in W.P.No,7872 of 1991, the Petitioner 

■ questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are;— 

(i) “Whether the demand of the Petitioner m Wait 

List No. 226 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


contended that the Petitioner in this case and the Petitioners 
in the connected Industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selei^d and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition beftwe the Supreme Court to 
protect the legal and constitutional ri^s of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hmiedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Responden^ank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the peimanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the b^ afttf 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank fl-om time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for tnore than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporaiy ^ployees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & !C 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex.W2, W3 and W8 as Well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutoiy^ in character. Further, a 
combined study of Ex.MJ and the averments of MW I and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause I of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & CMs quite 
opposed to the doctrine of Mast come—first go’ or ‘first 
come last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause I (a)ofEx.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengetial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex.W8. Further, the appointment of daily wage basis for 
regular rnessengerial jobs etc. are strictly prohibited as per 
bank s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex. W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex. M 10 in this case. Those candidates 
under Ex. MIO were found suitable for appointment as 
messengers and sweepers. Even MW I is unable to say as 
to when the wait list Ex. MIO was prepared, but it is 
mentioned in Ex.MlO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex. Ml, M3 and M4 respectively. But, when MWl 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MWl wait list under Ex. M!0 was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P,No.7872 of 1991, which is 
mariced as an exhibit, in which it is stated that Mt is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
^ rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW! and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW 1 wait list under Ex. M10 comprises 
of both rnessengerial and non-messengeria! candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, Bbth belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporaiy employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions ofEx. M2 and non-]M^eparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list qf 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them outofthe principal clause2 (oo) ofthe I.D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has perfonned the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
ofthe Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
"to employ workmen as 'badlies', casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the nan\e shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for (he averment of MWl. Therefore, the termination ofthe 
Petitioner who was in regular service of the Respondent/ 
Bank is arbimuy, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml I interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case ofthe Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination bad become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is Illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in continuous 
service ofthe Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act It is furlher contended 
on behalf of the Petitioner that though some ofthe Petitioners 
in the connected I.Ds. have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays’ and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION Vs. 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that "the expression 'actually 
worked under the employer ’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as th^ had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim ofthe Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the countiy . Further, he relied on 
the rulings reported in 19911LU 323 AS StX'lATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
Job arid received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that ihe absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further retied on the rulings reported in 1997 11 LLJ 1189 
ASHOK AND OTHERS Vs, MAHAR^\SHTR.A STATE 
TK/uNSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
'‘therefore a settlement arrived at in the course of the 
conciliution proceedings with a recognised majority 
union will he binding on all workmen of the establishment, 
even those who belong to (he minority union which had 
objected to the same To that extent, it departs from the 
ordinary' Urn of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assisjance f the Conciliation Officer and to discourage 
an nhiiyuhial employee or a minority union from scuttling 
the ^etuemcnt. " U further held thai ‘‘there may be 
exc ptional cases, where there may be allegations of mala 
fide fraud or even corruption or other Inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration, " Learned counsel for the Respondent 
ftirther relied on the rulings reported in 19971LU 308 K.C.P. 
IT I) Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
im ' two categories namely (i) those arrived at outside 
r;e conciliation proceedings under Section 18(1) of the 
I D. Act and (it) those arrived at in the course of 
canciliaiion proceedings under Section 18(3). A 
settlement of the first category has limited application 
and hinds merely parties to it and settlement of the second 
category'madewith a recognised majority union has extended 


application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ** He further relied on the rulings reported in AIR 2000 
SC4e9NATIONALENGINEERING INDUSTRIESLID, Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that ** settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter ofyet another industrial 
dispute which an appropriate Government may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable./' Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Fu^er, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government is 
not valid. Further, iri this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings tepoited in 1998 LAB IC 345 SECRETARY, 
ROLLAM JILLA’ HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even (hough the Tribunal cannot go beyond the order of 
reference, if points of differ erice are discernible from (he 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. “ It fiirther held that “the TYibunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into Ae 
question wdiether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAG NATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL&ORS. vi^inthe 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look mto the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a feir and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Suprone dourt has held that ‘ ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled tp be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V. VUEESH wherein the Supreme Court has 


held that ‘ ‘the only question which fells for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service m an 
existii^ or a future vacancy,” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC 584 SYNDICATE BANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the feet that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the liespondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARS AN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on ail 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction feat all those ad-hoc tem|5orary 
employees who have continued for more than a year should 
be regularised, we find it difficult to »istain it. The direction 
has been given without reference to fee existence of a 
vacancy. The direction in effect means feat every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for reguhir post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction mUst follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable a«d 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 199711 see 1 ASH WANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. ^ 
‘‘So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VlDYARTHl &ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 


be construed to be a retrenchment underlhe I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied’on 
the rulings reported in 1994 3 LLJ (Supp.) 754 \^erein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued tiiat even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that ‘ ‘merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporaiy or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would, not confer any right on the 
appointee...... It has to be clarified that merely because a 
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for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subs^uent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned couns^' 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 


with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fiaud or even corruption or 
other inducements. Under such circumstances, 1 find the 
Petitiofaers cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief 

19. But, 1 find since the Supreme Court has held that 

temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
’Petitioner. 

Point No. 2; 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WWI Sri N. Sundaramurthy 

WW2 Sri V. S. Ekambaram 
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For the Respondent MWl Sri C. Mariappan 
MW2 Sri S. Srinivasan 

Documents Marked:— 


Ex. No. Date 
W1 01-08-*88 

W2 2(M)4-88 

W3 24-04-91 

W4 01-05-91 
W5 204)8-91 

W6 15-03-97 

W7 25-03-97 


W8 Ml 

W9 294)4-85 
WIO 184)7-86 
W11 28-06-89 

W12 304)5-94 

^13 224)7-% 

W14 Nil 


W15 Nil * 
W16 06-03-97 

W17 06-03-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex, M1. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex, Ml. 

Xerox copy of the circular of 
Resppndent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex, W4. 
Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work 
Xerox copy of the service certificate 
issued by Tiruppur Branch. 

Xerox copy of the service certificate 
issued by Tiruppur Main Branch. 

Xerox copy of the service certificate 
issued by Thennampalayam Branch. 
Xerox copy of the service certificate 
issued by Dharmapuri Branch, 

Xerox copy of the service certificate 
issued by Tiruppur Branch, 

Xerox copy of the administrative 
guidelines, in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Xerox copy ofthe Vol. Ill of Reference 
book on Staff maters upto 31-12-95, 
Xerox copy ofthe call letter from Madurai 
Zonal Office for interview of messenger 
post—V, Mural ikannan. 

Xerox copy of the call letter from 
Madurai Zonal Office for interview of 
messenger post—K, Subburaj. 


W18 

06-03-97 

Xerox copy of the call letter from 
Madurai Zonal Office for interview of 
messenger post—Velmurugan. 

W19 

17-03-97 

Xerox copy ofthe service particulars— 
J. Velmurugan. 

W20 

264)3-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W21 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W22 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W23 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W24 

09-11-^ 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W25 

094)7-92 

Xerox copy ofthe minutes ofthe Bipartite 
meeting. 

W26 

0SM)7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W27 

074)2-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W28 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy ofthe settlement. 

M3 

27-10-88 

Xerox copy ofthe settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

304)7-96 

Xerox copy ofthe settlement. 

M6 

94)6-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P, 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of the order of Supreme Court 
inSLP No. 3082/99. 

MIO 

NU 

Xerox copy of the watt list of Coimbatore 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 and 16290/99 in W.A, 
No. 1893/99, 
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Sr5R ^TIR, 

New Delhi, the 20th August, 2007 
S.O. 2558.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 23/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Oiennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 20-8-2007. 

[No. L-12012/266/I998-(fR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRALGOVERNMENT 
INDUSTRIAL TRIBUNAIXTJM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

HIESE2ST 

K. JAYARAMAN, Presiding Officer 
Industrial Dispute No. 23/2004 
(Principal Labour Court CGID No. 71/99) 

[In the matter of the dispute for adjudication under clause 
x(d)of sub-section (I) and sub-section 2(A)ofSectionlO ot 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

SriARamasamy ; I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, 

Z. 0. Coimbatore 

APPEARANCE 

For the Petitioner : SriV.S.Ekambarani, 

Authorised Representative 

For the Management : M/s. K. S. Sundar, 

Advocates 

AWARD 

1. The Central Government Ministry of Labour, vit/e 
Order No. L-12012/266/98-IR (B-I) dated 5-02-1999 has 


referred this dispute earlier to the Taiiiil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGlD No. 71/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-Cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I.D. No. 
23/2004. 

2. The Schedule mentioned in that order is as 
follows; 

“Whether the demand of the workman 
Shri A. Ramasamy, wait list No. 223 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Tiruppur Main branch 
from 25-07-1983. During 1985-86 the Petitioner was orally 
informed that his services were no more required. The non¬ 
employment of the Petitioner and others became subject 
matter before Supreme Court in the form of Writ Petition 
filed by State Bank Employees’ Union in Writ Petition No. 
542/87 which was taken up by the Supreme Court. The 
Respondent/Bank, in addition to its counter, filed a copy 
of settlement under section 18(1) reached between 
management of State Bank of India and All India State 
Bank of India Staff Federation and the settlement is with 
regard to absorption of Qass IV temporary workmen who 
were denied employment after 1985-86 were classified in 
the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bark brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Tiruppur 
Main branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. The Petitioner has been working as a 
temporary messenger and some times performing work in 
other branches also. While working on temporary basis in 
Tiruppur OSB branch, another advertisement by the 
Respondent/Bank was made regarding casual workers who 
were reported to be in service during the same period. 
While the Petitioner was working as such, the Manager 
of the branch informed the Petitioner orally on 31-3-97 
that his services are not required any more and he 
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need not attend the office from 1-4-97. Hence, the Petitioner 
raised a dispute with regard to his non ^employment. Since 
the conciliation ended in failure, the matter was referred to 
this Tribunal for adjudication. Though reference was sent 
to this Tribunal, the reference framed did not satisfy the 
grievance of the Petitioner, he has made a fresh 
representation to Govt, to reconsider the reference and the 
Petitioner requested the Respond ent^ank to continue to 
engage him in service as obtained prior to 31-3-97 and to 
regularise him in service in due course. The Respondent/ 
Bank took up an unreasonable stand that the service and 
the number of days worked by Petitioner were treated as of 
no consequence, since according to the Respondent/Bank, 
it engaged the Petitioner only in temporary services after 
the settlement. The Petitioner was not aware of settlement 
by which his services and number of days worked by him 
after interview do not merit Consideration. The Petitioner 
was not a party to the settlement mentioned by the 
RespondentyBank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegaL Further,, the settlements are 
repu^ant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
pr^tice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service,* Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bonafide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
1741-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act Inlerms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 579 in wait list 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 wait listed temporary employees 
were permanently appointed by Respondent/Bank, It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and vdien it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
foT more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees v/ho were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
^ggr^gate temporary service in any continuous block of 36 
calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 219 temporary 
employees were appointed and since the Petitioner was 
wait listed at 579 he was not appointed. The said settlements 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner is estopped 
from questioning the settlements directly or indirectly and 
his claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
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permanent messenger. As per settlements, vacancies upto 
31 -12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wage^ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed worlmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18(1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in'the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bahk. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petit^ner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 
List No. 223 for restoring the wait list of 
temporary messengers. In the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?'’ 

(ii) “To what relief the Petitioner is entitled?” 


Point No« 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in fenns 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court to 
protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorbtion of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition, This 
settlement haa become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circular^guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment‘as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
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the Petitioner contended that in 1996 LAB & 1C 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Suprenae Court has held that Chapter V-A of 
the l.D. Act providing for retrenchment is not enacted only ^ 
lor the benefit of the workmen to whom Section 25 F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
ot retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. Tt is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constLute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implententation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study nf Ex. Ml and the 
averments of MWl and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into 'A, B and C’, but this categorization of ‘A, 

13 Sc C is quite opposed to the doctrine of iast come—first 
go’ or 'first come— last go’ and therefore, the categorization 
m Clause 1 is illegal. Clause 1(a) of Ex. Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual v^acancies of 
messengers, far ashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary ejnployees is not valid. Further, engaging 
casuals lo do messengeriai work is in contravention of the 
guidcHnes mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appomtmeni of daily wage basis for regular messengeriai 
jobs etc. are .strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casual.^ along with the eligible categories is not valid. 
Thercjoie, these persons who were engaged by the 
Resp(>ndcnvBank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
a'; qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
rrmendmtriv »vhich includes casuals affecting their interest 
and cr?ancc. Further, as per instructions in Ex.W2 four 
type.s of wailing lists have to be prepared. But the 
Respc deni/Bank ha.s alleged to have prepared only one 
wan !\s. ibr eacli module as per Ex. M 10 in this case. Those 
cano’dates under Ex. MIO were found suitable for 
appointment as messengers and sweepers. Even MW I is 
una'^sie lo say as to when the wait list Ex, MIO was prepared, 
butis mentioned in Ex. MIO that it was prepared based 
oni!*c se ttlement da led 1741-87, 2740-88 and 9-1-91 which 
r:^aiked as Ex, Ml. M3,and M4 respectively. But, when 
Vi A ■' ivAs spoken about the settlements, be deposed that 
r>eiaeniem dated 27-10-88 was not included in the Madras 
Circle since ihe Fiigh Court order is there, but he has not 
pnr<iiiccd ar> r aocument in support of the so called .non- 
ir.vlusiO’'! txcept his bald statement. Further, according to 


MWl wait list under Ex, MIO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to thi^ait list. Further the Hon’ble High Cot!rt has held in 
its order dated 23-7-99 in W.P.No.7872 of 199L which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement w4iile the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MIO comprises 
of both messengeriai and non-messengerial candidates .While 
the temporary employees were appointed after due process 
of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 10 namely'wait list is 
not ineonformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 m W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisenient published 
in ‘The Hindu’ dated 1-8-88. Furthermore, wait list under Ex. 
MIO does not carry particulars abput the candidates, date 
of initial appointment and the number of days put in by them 
to arrive at their respective seniority. From all these things, 
it is clear that Ex. M 10 has been prepared in violation of 
instructions and ceased to have the credibility attached to 
the wait list. Above all. Ex. Ml was not produced at the time 
of conciliation proceedings held during the year 1997-98 
held at Chennai and Madurai and only during the year 2003 
the Respondent/Bank produced the wait list Ex. MIO before 
this Tribunal marking it as a confidential document. It is 
further contended on behalf of the Petitioner that though 
the Respondent/Bank has alleged that these petitioners 
were engaged in leave vacancy, they have not been told 
at the time of initial appointment that their appointment 
was in leave vacancy. Further, even before or after the 
settlement on absorption of temporary employees, the 
expression that they were engaged tn leav6 vacancy 
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was used as a device to take them out of the principal 
clause 2 (oo) of the LD. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H.D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that “to employ workmen as 
'badlies’ casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended thatEx.M 10 wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex. 
MIO which has been drawn up is contrary to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/future vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MWl. Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Conunissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. Ml to M4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and Mi l 
interim orders passed by High Court of Madras in WMP 
No. 11932/91 in W.P. No. 7872/91 ceased to have any 
relevance when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has examined two witnesses, the deposition 
of management witnesses during the cross examination 
had become apparent that they have no personal knowledge 
about the settlements which are marked as Ex. Ml to M5. 
Above all, though the Respondent/Bank has referred to 
voluntary retirement scheme, in the Respondent/Bank it 
was implemented only in the year 2001 and it constitutes 


post reference period and hence evidence of Respondent/ 
Bank has no application to the Petitioner’s case. The 
Petitioners have completed the service of 240 days and 
more in a continuous period of 12 calendar months as 
enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is further 
contended on behalf of the PetUioner that though some of 
the Petitioners in the connected LDs. have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985IILU 539 WORKMEN OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
Vs. MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that ‘Uhe expression ^actually 
worked under the employer’ cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employitient of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the Country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement. ” 
It further held that ‘There may be exceptional cases, where 
there may he allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LU 308 K.CP. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the Supreme 
Court has held that ‘‘settlements are divided into two 
categories namely (i) those arrived at outside the conciliation 
proceedings under Section 18(1) of the I.D. Act and 
(ii) those arrived at in the course of conciliation proceedings 
under Section 18(3). A settlement of the first category has 
limited application and binds merely parties to it and 
settlement of the second category made with a recognised 
majority union has extended application as it will be binding 
on all workmen of the establishment. Even in case of the 


first category, if the settlement was reached with a 
representative union of which the contesting workmen were 
members and if there was nothing unreasonable or unfair 
in the terms of the settlement, it must be binding on the 
contesting workmen also.” He further relied on the rulings 
reported in AIR 2000 SC 469 NATIONAL ENGINEERING 
INDUSTRIES LTD. Vs. STATE OF RAJASTHAN AND 
OTHERS wherein the Supreme Court has held that 
“settlement is arrived at by the free will of the parties and is 
a pointer to there being good will between them. When 
there is a dispute that the settlement is not bona fide in 
nature or that it has been arrived at on account of fraud, 
misrepresentation or concealmC'nt of facts or even 
corruption and other inducements, it could be subject matter 
of yet another industrial dispute^which an appropriate Govt, 
may refer for adjudication after examining the allegations 
as there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner, Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can, be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLAHOTELAND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again.” It further held that “the Tribunal should look into 
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the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits/’ Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
lAB IC1664VANSAGNATHANORIENTPAPERMILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that ‘'the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties/’ He 
also relied on the rulings reported in 1998 LAB 1C 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner/’ He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the'Supreme Court has held that ‘ 'the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by hirr 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings, 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 


in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel v/^s prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARSAN DASH Vs. 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992* LAB 1C 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND 
OTHERS wherein the Supreme Court has held that “now 
coming to the direction that all those ad-hoc temporary 
employees who have continued for more than a year should 
be regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
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of his appointment (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year's service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of hov^cr Courts. He further relied on the ‘‘decision reported 
in 1997II see 1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned, Bui, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity," Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS. Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the l.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts. 


their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LU (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D.Act retrenchment procedure following principle of 
‘last come—first go’ is not mandatory but only directory, 
on sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, he has not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right." 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it. would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
pemanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 



11—3(ii)] 


^ WT^r ; 8, 2007/^ 17, 1929 


6823 


Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise/' Further, 
in CDJ 2006 SC 395 MUNiaPALCOUNOL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State' within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Article 14 and 16 
of the Constitution of India would be void in law. ” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. ” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or'even corruption or 
other inducements. Under such circumstances, I find the 


Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, 1 find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Exaimned: 

For the Petitioner WWl Sri A. Ramasamy 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 Sri S.Srinivasan 

Dociunents Marked:— 

Ex. No. Date Description 

W1 1-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 2004-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 


3625 Gl/07—34 
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Ex. No. Date 
W3 244-91 

W4 01T)5-91 

W5 204)8-91 

W6 15-03-97 

W7 25-(B-97 

W8 Nfl 

W9 13-02-84 
WIO 17-08^ 
Wll 194)6-95 
W12 Nil 

W13 Nil 

W14 6-3-97 

W15 06-4)3-97 

W16 0603-97 

W17 174)3-97 

W18 2603-97 


Description 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regar ding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex.W4. 

Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai About filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding indentification of messenger 
vacancies And filling them before 
31-3-97. 

Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Tiruppur Branch. 

Xerox copy of the service certificate 
issued byTiruppur branch. 

Xerox copy of the service certificate 
issued by Tiruppur Overeas branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respodent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

Xerox copy of the Vol. Ill of Reference 
book on Staff matters Vol HI consolidated 
upto 31-12-95. 

Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—^V. Muralikannan, 

Xerox copy of the call letter from Madurai 
zonal office For interview of messenger 
post—K. Subbuuraj. 

Xerox copy of the letter from Madurai 
zonal office For interview of messenger 
post-J. Velmurugan. 

Xerox copy of the service particulars- 
J, Velmurugan. 

Xerox copy of the letter advising 
selection of part time Menial—G, Pandi. 


Ex. No. Date 

Description 

W19 

31-03-97 

Xerox copy of the appointment order to 
Sii. G. Pandi, 

W20 

Feb, 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February. 2005 wait list 
No. 395 of Madurai Circle, 

W21 

13-02-95 

Xerox copy of Madurai Module Qrcular 
letter about engaging temporary 
employees form the panel of wail list. 

W22 

9-07-92 

Xerox copy of the Head Office circular 
No. 28 rgarding Norms for sanction of 
messenger staff. 

W23 

09-7-92 

Xerox copy of the Minutes of the 
Bipartite meting. 

W24 

09-07-92 

Xerox copy of the settlement between 
Respondenl/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part lime general attendants. 

W25 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex, No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

1607-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

0901-91 

Xerox copy of the settlement. 

M5 

3007-96 

Xerox copy of the settlement. 

M6 

09-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

2805-91 

Xerox copy of the order in W,P, 
No. 7872/91. 

M8 

1505-98 

Xerox copy of the order in OP. 
No. 2787/97 of High Court of Orissa. 

M9 

1007-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MIO 


Xerox copy of the wait list of Coimbatore 
Module, 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W,A, 
No. 1893/99. 
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[U ’q?T-12012/575/1998-3?!^ 3qR(^-I)] 
^TSRT ;^#RnTt 

New Delhi, the 20th August, 2007 

S.O. 2559.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 39/ 
2004) of the Central Government Industrial Tribunal-cum- 
Laour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 20-8-2(X)7. 

[No. L-12012/575/1998-IR (B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THECENTRALGOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-I^ COURT, 

CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 
Industrial Dispute No, 39/2004 

(Principal Labour Court CGID No, 337/99) 

[In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of S«ectionl0 of 
the Industrial Disputes Act, 1947 (14 of 1947), fc»etween the 
Management of State Bank of India and their workmen 

BETWEEN 

Sri C. N. Arulraja : I Party/Petiitioner 

AND 

The Assistant General Manager, : II Party/Mainagement 
State Bank of India, 

Zonal Office, Coimb^re. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K. Veelamani, 

Advocates 

AWARD 

1. The Central Government Ministry of Labour, \dde 
Order No. L-l2012/575/98-IR(B-I)dated 26-03-1999 has 


referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 337/99 amd issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGIT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as I.D. No. 
39/2004. 

2, The Schedule mentioned in that order is as 
follows: 

"Whether the demand of the workman 
Shri A Ramasamy, wait list No. 450 for reistoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He wa^ 
appointed on temporary basis at Tiruchengodur branch 
The Petitioner was orally informed that his services were 
no more required. The non-employment of the Petitioner 
and others became subject matter before Supreme Court in 
the form of Writ Petition filed by Stale Bank Employees’ 
Union in Writ Petition No. 542/87 which was taken up by 
the Supreme Court. The Respondent/Bank, in addition to 
its counter, filed a copy of settlement under section l8(l) 
reached between management of Stale Bank of India and 
Ml India State Bank of India Staff Federation and the 
settlement is with regard to absorption of Class IV tenqx)rary 
workmen who were denied employment after 1985-86 were 
classified in the settlement was under consideration once 
again and they classified the workmen .under three 
categories namely A, B and C. Though the classification 
was unreasonable, the Respondent/Bank brought to the 
notice of the Petitioner about the interview to be held 
through advertisements. The Petitioner also submitted his 
application in the prescribed format through Branch 
Manager of the Tiruchengodu branch. He was called for 
an interview by a Committee appointed by Respondent/ 
Bank in this regard. But, they have not informed the result 
of interview and also with regard to appointment. But, the 
Petitioner was informed orally to join at the branch where 
he initially worked as a class. IV employee. The Petitioner 
has been working as a temjporary messenger and some 
times performing work in other branches also. While 
working on temporary basis in Tiruchengodu branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers w.ho were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office from 
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1-4-97. Hence, the Petitioner raised a dispute with regard to 
his non-en^loyment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation ofGcer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. Even 
though the Mttlement speaks about three categories only 
a single wait list has been prepared and the Respondent/ 
Bank has been regularising according to their whims and 
fancies. The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, medical 
benefrts etc. to the temporary workmen which amounts to 
violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bonafide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 
settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 450 in waitlist 
of Zonal Office, Coimbatoare. So far 211 wait listed 
temporary candidates, out of 705 waitlisted temporary 
employees were permanently appointed by Respondent/ 
Bank. It is false to allege that the Petitioner worked as a 
temporary messenger. The Petitioner was engaged only in 
leave vacancies as and when it arose. When the Petitioner 
having submitted to selection process in terms of 
settlements drawn as per retrenchment provisions referred 
to above, cannot turn around and claim appointment. Such 
of those temporary employees who were appointed were 
engaged for more number of days and hence, they were 
appointed. Under the settlement, employees were 
categorised as A, B, and C. Considering their temporary 
service and subject to other eligibility criteria, under 
category (A) the temporary employees who were engaged 
for 240 days were to be considered and under category (B) 
the temporary employees who have completed 270 days 
aggregate temporary service in any continuous block of 36 
calendar months and under category (C) the temporary 
employees who have completed 30 days aggregate 
temporary service in any calendar year after 1-7-75 or 
minimum 70 days aggregate temporary service in any 
continuous block of 36 calendar months were to be 
considered. As per clause 7, the length of temporary service 
was to be considered for seniority in the wait list and it was 
also agreed that wait list was to lapse in December, 1991 
and the cut off date was.extended upto 31-3-1997 for filling 
up vacancies which were to arise upto 31-12-1994. The 
Petitioner has no valid and enforceable right for 
appointment. The Respondent had implemented the 
voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of 705 wait listed candidates, 211 temporary employees 
were appointed and since the Petitioner was wait listed at 
579 he was not appointed. The said settlements were 
bonafide which were the only workable solution and is 
binding on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly cv indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner was verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
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permanent messenger. As per settlements, vacancies upto 
31-12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs, 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated all the 
settlements made by the bank with the State Bank of India 
Staff Federation were under Section 18(1) of the Act and 
not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 450 for restoring the wait list of 
temporary messengers. In the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 

(ii) “To what relief the Petitioner is entitled?” 


Point No. 1: 

8, In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called fqr 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (civil) 1987, the Respondent/Bank hurriedly entered 
into a settlement on the issue of absorbtion of temporary 
employees and filed it before the Supreme Court at the time 
of final hearing of the Writ Petition. This settlement has 
become an exhibit of the Respondent/Bank and has been 
marked as Ex. Ml, The Petitioner in this case and the 
Petitioners in the connected cases attacked this settlement 
as it is-not binding on them on the ground that they have 
been interviewed and selected in the permanent vacancy 
and Respondent/Bank without any intimation or notice 
denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
forther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18(1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V—^A of 
the l.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
and are eligible to be reiiistated. Learned representative for 
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Ihe Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Vs, S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-Aof 
the ID. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex. W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments of M W1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of ‘A, 
B & C’ is quite opposed to the doctrine of ‘last come—first 
go’ or ‘first come—last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1(a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc, are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex,W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module asper Ex.M 10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex.MlO was prepared, 
but it is mentioned in Ex.M 10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 94-91 which 
are marked as Ex.Ml, M3 and M4 respectively. But, when 
MWl has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court Order is there, but he has not 
produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 


MWl wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Cottier Statement with regard 
to this wait list Further the Hpji’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates 
.While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex, M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 10 namely wait list is 
not'inconformity with the instructions of Ex.M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No.l 1932/91 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in The Hindu dated 1-8-88. Furthermore, wait list under Ex. 
MIO does not carry particulars about the candidates date 
of initial appointment and the number of days put in by 
them to arrive at their respective seniority. From all these 
things, it is clear that Ex. M10 has been prepared in violation 
of instructions and ceased to have the credibility attached 
to the wait list. Above all, Ex. Ml was not produced at the 
time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. MIO before this Tribunal marking it as confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
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was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner's 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H.D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that employ workmen as 
'badlies casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is 
* illegal** Learned representative further contended that 
Ex.M 10 wait list has not been prepared in accordance with 
principle of seniority in the legal sense, since the selected 
candidates with longest service should have priority over 
those who joined the service letter and therefore, the wait 
list under Ex. MIO which has been drawn up is contrary to 
law and also bad in law. Thus, the Respondent/Bank has 
not acted in accordance with the law and the spirit of the 
settlement, but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/foture vacancy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment and also for the averment of MWl. Therefore, 
the termination of the Petitioner who was in regular service 
of the Respondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. Ml to M4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and Mil 
interim orders passed by High Court of Madras in WMP 
No. 11932/91 in W,P. No. 7872/91 ceased to have any 
relevance when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has examined two witnesses, the deposition 
of management witnesses during the cross examination 
had become apparent that they have no personal knowledge 
about the settlements which are marked as Ex. Ml to M5. 
Above all, though the Respondent/Bank has referred to 
voluntary retirement scheme, in the Respondent/Bank it 
was implemented only in the year 2001 and it constitutes 


post reference period and hence evidence of Respondent/ 
Bank has no application to the Petitioner’s case. The 
Petitioners have completed the service of 240 days and 
more in a continuous period of 12 calendar months as 
enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is further 
contended on behalf of the Petitioner that though some of 
the Petitioners in the connected I.Ds have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985 IILU 539 WORKMEN OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
Vs. MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION vdierein 
the Supreme Court has held tha the expression "actually 
worked under the employer* cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
.which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc." It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18<1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
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length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNALA.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a pica before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that ''in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the setdement is binding 
on the workmen, Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. *’ Jt further held that "there may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other induce mem s. But, 
in the absence of such allegations, a .settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 I LU 308 
K.C.P. LTD. Vs. PRESIDING OFFICER AND OTHERS 
wherein the Supreme Court has held that "settlements are 
divided into two categories namely (i) those arrived at 
outside the conciliation proceedings under Section 18(1) 
of the l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and hinds merely parties to it and settlement of the second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 


of the establishment Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ” He further relied on the rulings reported in AIR 2000 
SC469NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that "settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation Of 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption that the settlement reached. 
with the help of the conciliation officer must be fair and 
reasonable.** Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same, 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated^ 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JI1IAHC)TELAND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
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again, It further held that **the Tribunal should look 
into the pleading and find out the exact nature of pleading 
of the Petitioner to find out the exact nature of dispute 
instead of refusing to answer the reference on merits, ” 
Further, he argued that the TYibunal has got power to go 
into the question whether the Petitioner is to be reinstated 
in service or not for which he relied on the rulings reported 
in 1998LAB 1C 1664 VAN SAG NATHAN ORIENT PAPER 
MILLS Vs, INDUSTRIAL TRIBUNAL&ORS, wha^ein the 
Madhya Pradesh High Court has hM that *'the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties, ^ 
He also relied on the rulings reported in 1998 LAB IC1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that *'it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a 
technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner. *' He also argued that in Express Newspapers 
P. Ltd. case reported in AIR 1993 SC569 the Supreme Court 
^ has held that ''the Tribunal has jurisdiction to consider 
all incidental matters also and the order of reference 
should not be construed in the manner which would 
prolong the industrial adjudication. The Labour Court is 
expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court, ** 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Resppndent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide wdiether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced pn the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings, 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. ICV.VUEESH wherein the Supreme Courthas 
held that "the only question which falls for determination 


in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appoinunent in Govt, service in an 
existing or a.future vacancy,*' In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impendifig absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed tom the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In >^ich, the Supreme Court has held 
that "in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory," He further relied on the rulings reported 
in 1997 6 SCC 584 SYNDICATE BANK & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that "by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for 
one year only and that inclusion of their names in the 
panel was not to confer on them any right to seek 
permanent appointment in the services of the bank. 
Considering the object with M^iich the panel was prepared 
and the fact that it a yearly panel expiring on 6-2-98, 

we are of the opinion that the Respondents did not get 
any right because of inclusion of their names in the said 
panel for permanent absorption in the services of the bank. 
Whatever conditional right they had come to an end with 
the expiry of the panel. The claim of the Respondents as 
contained in the W,P, was thus, misconceived and 
therefore, the learned Single Judge and the Division 
Bench, when it first decided the appeal were right in 
dismissing the Writ Petition and the appeal respectively," 
He further relied on the rulings reported in 19913 SCC 47 
SHANKARSAN DASH Vs. UNION OF INDIA wherein 
the Supreme Court has held that "candidates included in 
merit list has no indefeasible right to appointment even if 
a vacancy exists" and relying on all these decisions, learned 
counsel for the Respondent contended that since the 
Petitioner has no right to question the wait list and since 
there is no mala fide on the part of the Respondent/Bank in 
preparing the wait list, it cannot be said that preparation of 
wait list was made with mala fide motive. Under such 
circumstances, after the expiry of the date namely 31-3-1997, 
the Petitioner cannot plead for restoration of the wait list 
and he cannot pray for reinstatement as alleged by him. 
Further, he relied on the rulings reported in 1992 LAB IC 
2168 STATEOFHARYWA AND ORS. Vs. PIARA SINGH 
AND OTHERS wherein the Supreme Court has held that 
"now coming to the direction that all those ad-hoc 
temporary employees who have continued for more than 
a year should be regularised, we find it difficult to sustain 
it. The direction has been given without reference to the 
existence of a vacancy. The direction in effect means that 
every ad-hocitemporary employee who has been continued 
for one year should be regularised even though (a) no 
vacancy is available for him which means creation of a 
vacancy! (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
notification calling for applications which means he had 
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entered by a back door; (c) he was not eligible and 
qualified for the post at the time of his appointment (d) 
his record of service since his appointment is not 
satisfactory. These are the additional problems indicated 
by us in para 12 which would arise from giving of such 
blanket orders. None of the decisions relied upon by the 
High Court justify such wholesale, unconditional orders. 
Moreover, from the mere continuation of an ad-hoc 
employee for one year, it cannot be presumed that there is 
need for regular post. Such a presumption may be justified 
only when such continuance extends to several years. 
Further, there can be no rule of thumb in such matters. 
Conditions and circumstances of one unit may not be the 
same as of the other. Just because in one case, a direction 
was given to regularise employees who have put in one 
year's service as far as possible and subject to fulfilling 
the^qualifications, it cannot be held that in each and 
every case, such a direction must follow irrespective of 
and without taking into account the other relevant 
circumstances and considerations. The relief must be 
moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the 
impugned directions must be held to be totally untenable 
and unsustainable. Thus, the Supreme Court set aside the 
orders of Lower Courts, He further relied on the ''decision 
reported in 1997 II SCC 1 ASHWANI KUMAR AND 
OTHERS Vs. STATE OF BIIiAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts. ''So far as the question of confirmation 
of these employees whose entry itself was illegal and void 
is concerned, it is to be noted that question of confirmation 
or regularisation of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in 
an irregular manner or on ad-hoc basis against an 
available vacancy which is already sanctioned. But, if 
the initial entry itself is unauthorised and is not against 
any sanctioned vacancy, question of regularising the 
incumbent on such a non-existing vacancy would never 
survive for consideration and even if such purported 
regularisation or confirmation is given, it would be an 
exercise in futility. It would amount to*decorating a still 
born baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
confirmation. The so called exercise of confirming these 
employees, therefore, remained a nullity." ‘Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ""-RS, Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that "they are 
temporary employees working on daily wages. Under 
these circumstances, their disengagement from service 
cannot be construed to be a retrenchment under the I,D. 
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Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees, 
Sihee they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary, 
He further reUed on the rulings reported in 1994 3 LU 
(Supp.) 754 wherein the Rajasthan High Court has held 
that "Under Section 25G of the I.D Act retrenchment 
procedure following principle of 'last come—first go' is 
not mandatory but only directory, on sufficient grounds 
shown, the employer is permitted to depart from the said 
principle retrenching seniors and retaining juniors, ” 
Thou^ in this case, the Petitioner has alleged that his 
juniors have been made permanent in banking service, he 
has not established with any evidence that his juniors were 
made permanent by the Respondent/Bank. Anyhow, if the 
Petitioner has shown anything, the Respondent/Bank is 
ready to establish the fact before this Tribunal that he has 
worked more days than the Petitioner. In such 
circumstances, the prayer for reinstatement in the services 
of Respondent/Bank cannpt be given to the Petitioner and, 
therefore, the claim is to be dismissed with costs. 

15. Learned Senior Advocate further argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a 
due process of selection as envisaged by relevant rules. It 
is not open to the Court to prevent regular recruitment at 
the instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right. ” Further, it has also held that " it is not as if, 
the person who accepts an engagement either temporary 
or casual in nature is not aware of his employment. He 
accepts the employment with open eyes. It may be true 
that he is not in a position to bargain not at arms length 
since he might have been searching for some employment 
so as to eke out his livelihood and accepts whatever he 
gets. But on that ground alone, it would not be appropriate 
to jettison the constitutional scheme of appointment, 
perpetuate illegalities and to take the view that a person 
who has temporarily or casually got employed should be 
directed to be continued permanently. By doing so, it will 
be creating another mode of public appointment which is 
not permissible. ” Further, the Supreme Court while laying 
down the law, has clearly held that "unless the 
appointment is in terms of the relevant rules and after a 
proper competition among qualified persons, the same 

would not confer any right on the appointee . It has to 

be clarified that merely because a temporary employee or 
a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely 
on the strength of such continuance, iflhe original 
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appointment was not made by following a due process of 
selection as envisaged by relevant rules, ** Further, in CDJ 
2006 SC 443 NATIONAL FERTILIZERS LTD, AND 
OTHERS V5. SOMVIR SINGH, wherein the Supreme Court 
has held that **regularisation furthermore, is not a mode 
of appointment and if appointment is made without 
following the rules, the same being a nullity, the question 
of confirmation of an employee upon the expiry of 
purported period of probation would not arise. Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SUKINDER KUMAR, the Supreme Court has held that 
'Ht is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State' within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Article 14 and 16 
of the Constitution of India would be void in law," Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. '' The Supreme 
Court also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore, ** 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
' Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the ^ 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 


settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this' 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No, 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 

Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. ' 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner WW1 Sri N. Arul Raja 

^ WW2SriV.S.Ekambaram 

For the Respondent MWl SriC. Mariappan 
MW2 Sri S.Srinivasan 

Documents Marked:— 

Ex. No. Date Description 

W1 l-OS'SS Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 
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Ex. No. Date Description 

W2 2(M)4^ Xerox copy of the administrative 
guidelines Issued by Respondent/Bank 
for implementation of Ex. Ml 

W3 244-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex. W4. 

W5 2(M)6-91 Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up to 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding indentification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do massengerial work. 

W9 080808 Xerox copy of the service certificate 
issued by Tinichengodu Branch. 

WIO Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respodent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

Wll Nil Xerox copy of the Reference book on 
Staff matters Vol III consolidated upto 
31-12-95. 

W12 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—V. Muralikannan 

W13 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
post—K. Subburaj 

W14 06-03-97 Xerox copy of the letter from Madurai 

zonal office For interview of messenger 
post—^J. Velmurugam 

W15 17-03-97 Xerox copy of the service particulars- 

J. Vehnurugan 

W16 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi 

W17 31-03-97 Xerox copy of the appointment order to 

Sri. G. Pani 
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Ex. No, Date Description 

W18 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February. 2005 wait list 
No. 395 of Madurai Circle 

W19 13412-95 Xerox copy of Madurai Module Circular 

letter about. Engaging temporary 
employees form the panel of wait list 

W20 09-11-92 Xerox copy of the Head Office circulasr 

No. 28 regarding norms for sanction of 
messenger staff. 

W2l 09-07-92 Xerox copy of the minutes of the Bipartite 
meeting. 

W22 07-02-06 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 07-02-06 Xerox copy of the Head Office circular 

about conversion of part time employees 
’ and redesignate them as general 

attendants. 

W24 31-12r85 Xerox copy of the local Head Office 

circular about Appointment of 
temporary employees in subordinate 
cadre. ^ 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16D7-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
proceedings. 

M7 28-05-91 Xerox copry of the order in W.P. 
No. 787^91. 

M8 15-05-98 Xerox copy of the order in O.P. 

No. 2787/97 of High Court of Orissa. 

M9 1007-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MlO Nil Xerox copy ofthe wait list of Coimbatore 

Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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mW. 2560.—1947 (1947 
14) ^ 17 «h'5{lq ^ 

PiR^ Iqqis <»>’^3<^ ^JiWlPich 

^ ^ 20/2004) ^ ycblPvid 

t*, ^ ^ 20-‘8-2007 ^ IITO ^3TF I 

[^, ^-12012/297/1998-3^^^(^-1)] 

3^^ ^pR, 

New Delhi, the 20th August, 2007 

S.O. 2560.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 20/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Hank of India and their workmen, received by the Central 
Government on 20-8-2007. 

[No. L-12012/297/1998-IR(B-0] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENm\L GOVERNMENT 
INDUSTRIAL TRroUNALrOJM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
raESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 20/2004 

[Principal Labour Court CGID No. 38/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri N, Mariyappan : I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I, 

Coimbatore, 

APPEARANCES 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Sundar, Advocates 
AWARD 

1, The Central Government M inistry of Labour, viiie 
Order No. L-12012/297/98-IR (B-I) dated 2-2-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 38/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D, No. 20/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri M. Kamaraj, wait list No. 320 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Bhavani Main branch 
from September, 1982. During 1985-86, the Petitioner was 
orally informed that his services were no more required. 
The non-employment of the Petitioner and others became 
subject matter before Supreme Court in the form of Writ 
Petition filed by State Bank Employees' Union in Writ 
Petition No. 542/87 which was taken up by the Supreme 
Court. The Respondent/Bank, in addition to its counter, 
filed a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All India 
State Bank of India Staff Federation and the settlement is 
with regard to absorption of Class IV temporary workmen 
who were denied employment after 1985-86 were classified 
in the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of Bhavani 
Main Branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From the year 1982, the Petitioner has 
been working as a temporary messenger and sometimes 
performing work in other branches also. While working as 
such, another advertisement by the Respondent/Bank was 
made regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working at Bhavani Main Branch, the Manager of the 
branch informed the Petitioner orally on 31-3-1997 that his 
services are not required any more and he need not attend 
the office from 1-4-97. Hence, the Petitioner raised a dispute 
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with regard to his non-employment. Since the conciliation 
ended in failure, the matter was referred to this Tribunal for 
adjudication. Though reference was sent to this Tribunal, 
the reference framed did not satisfy the grievance of the 
Petitioner, he has made a fresh representation to Govt, to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-97 and to regularise him in service in 
due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
RespondentTlank before the conciliation officer. Therefore, 
the Respondent’s action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repu^ant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The wait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 


Federation which resulted in five settlements dated 
17-11-1987, l^A9SS,(nA0-im,9^1-1991?a)d3O^7A996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along >vith 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 243 in waitlist 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number oWays and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
to arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 211 
temporary employees were appointed and since the 
Petitioner was Wait listed at 243, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/"^ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 



[<m II—3(ii)] 


W ^ 8, 2001/^ 17, 1929 


6837 


discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wage^casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, /or all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
all the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are :— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 320 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?'’ 


(ii) “To what relief the Petitioner is entitled?” 
PoinfNo. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same* guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the allied Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
LD. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointmenl as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25 F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex,W2, W3 and WS as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWl and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C\ but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of Mast come—first go’ or 'first 
come—last go’ and therefore, the categorization in Clause 
1 is illegal. Clause 1 (a) of Ex.Ml provides an opportunity 
to persons who were engaged on casual basis and allowed 
to work in leave/casual vacancies of messengers, farashes, 
cash coolies, water boys, sweepers etc. for absorption along 
with the other eligible categories of temporary employees 
is not valid. Further, engaging casuals to do messengerial 
work is in contravention of the guidelines mentioned in 
Reference Book on Staff matters, copy of which is marked 
as Ex. W8. Further, the appointment of daily wage basis for 
regular messengerial jobs etc. are strictly prohibited as per 
bank’s circulars/instructions. In such circumstances, the 
absorption of casuals along with the eligible categories is 
not valid. Therefore, these persons who were engaged by 
the Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
tenporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex. W2 four types 
of waiting lists have to be prepared. But the Respondent/ 
Bank has alleged to have prepared only one wait list for 
each module as per Ex.M 10 in this case. Those candidates 
under Ex.M 10 were found suitable for appointment as 
messengers and sweepers. Even MW 1 is unable to say as 
to when the wait list Ex.MlO was prepared, but it is 
mentioned in Ex.MlO that it was prepared based on the 
settlement dated 17-11-87, 27-10-88 and 9-1-91 which are 
marked as Ex.Ml, M3 and M4 respectively. But, when MWl 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MWl wait list under Ex.MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wagef in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex.MlO comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex. M 10 namely wait list is not inconformity 
with the instructions of Ex. M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days pul in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. Ml 
was not produced at the lime of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. MIO before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I.D, Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vly. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
''to employ workmen as 'badlies' casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. M10 which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be-offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6‘75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. MI to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and MI I interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. MI to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 240 
days and more in a continuous period of 12 calendar months 
as enshrined under Sections 25B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the benefits 
under the provisions of I.D. Act. It is flirther contended on 
behalf of the Petitioner that though some of the Petitioners 
in the connected I.Ds have not completed 240 days, since 
the Respondent/Bank has not taken into consideration and 
not included the Sundays and paid holidays as days on 
which the Petitioners have actually worked and hence, they 
have also completed 240 days in a period of 12 calendar 
months. He also relied on the rulings reported in 1985 II 
LLJ 539 WORKMEN OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION 
MANAGEMENT OF AMERICAN EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that the expression 'actually 
worked under the employer* cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub-staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10, But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise a- ill and 
their engagement was not authorised. Furincr, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
therulings reported in 1991 ILLJ 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vv. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement witli the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that the absence of plea that the settlement reached 
in the course of conciliation is vitirited by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vv. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will he binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance'of the Conciliation Ojficer and to discourage 
an individual employee or a minority union from scuttling 
the settlement, ” It further held that ‘there may be 
exc eptional cases, where there may he allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. \A. PRESIDING OFHCER AND OTHERS wherein 
the Supreme Court has held that '‘settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (li) those arrived at in the course of 
conciliation proceedings under section 18(3). A settlement 
of the first category has limited application and binds 
merely parties to it and settlement of the second category^ 
made with a recognised majority union has extended 


application as it will be binding on all workmen of the 
establishment. Even in case of the first category, if the 
settlement was reached with a representative union of 
which the coptesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement it must be binding on the contesting workmen 
also. He further relied on the rulings reported in AIR 2000 
SC 469NATIONAL ENGINEERING INDUSTRIES LTD. Vi. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that ** settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Govt, may refer 
for adjudication after examining the allegations as there 
is an underlying assumption thaf the settlement reached 
with the help of the conciliation officer must be fair and 
reasonable. ” Relying on all these decisions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
Federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list No. given for restoring the wait list 
of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?' The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JIUA HOTEL AND SHOP WORKERS UNION 
V 5 . INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that ‘‘mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty' and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. ” It further held that **the Tribunal should look into 
the pleading andl find out the exact nature of pleading of 
the Petitioner to i find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whethei the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LABIC 1664 Vi^dNJ SAG NATHAN ORIEOTPAPERMIl^ 
Vs. INDUSTRIAI. TRIBUNAL & ORS. wherein the Madhya 
Pradesh High Co urt has held that “the TVibunal cannot go 
behind the terms of reference, but that does not mean that 
it cannot look into the pleadings of parties.” He also relied 
on the rulings reported in 1998 LAB IC 1507 
A. SAMBAMTHA V 5 . PRESIDING OFHCER, LABOUR 
COURT, MADRi\S, wherein it has been held that “it has 
been repeatedly hteld that the Labour Court should not 
attempt to considei: the order under reference in a technical 
manner or a pedant ic manner,but should consider the order 
of reference in a fa il * and reasonable manner.” He also argued 
that in Express Ne wspapers P. Ltd. case reported in AIR 
1993 SC 569 the Su preme Court has held that ‘ 'the Tribunal 
has jurisdiction to c-onsider all incidental matters also and 
the order of refere nee should not be construed in the 
manner which woul d prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider th e order of reference in a fair and 
reasonable manner, tl lough the order of reference is not 
happily framed nor wai ^ it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the F’etitioner argued that though in the 
reference, it is not men ti oned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have beer \ retrenched from the Respondent/ 
Bank and therefore, thi s Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstatt sd in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argur nent advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substanc e. 

13. I find som e force in rhe contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by \ht i Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondei ii/Bank and Federation and since it 
is not questioned by an y of the unions of the Respondent/ 
Bank, I find rhe Petitic >ner is not entitled to question the 
settlement. 

14 Then the leai rned counsel for the Respondent 
contended that since th( j Petitioner mentioned that he has 
been kept in the wait lis t and the time of wait list has been 
exhausted, now the Pe titioner cannot question that he 
should be reinstated in s ervice and he relied on rhe rulings 
reported in 1996 3 SC( i: 139 UNION OF INDIA AND 
OTHERS Vs. K.V, VUEE SH wherein the Supreme Court has 


held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right, of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that' 'in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 see 584SYNDICATE BANK & ORS. Vi: SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 see 47 SHANKARSAN DASH V 5 . UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vx PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employe^ who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Empkiyment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of lower Courts. He further relied on the decision reported 
in 1997 II see 1 ASHWANI KUMAR AND OTHERS V5. 
STATE OF BIHAR AND OTHHIS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and voiji is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Ky. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as to cover these employees..Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp) 75*4 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of Mast come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible,” Further, 
the Supreme Court while laying down the law, has^clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
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process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermot:e, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise,” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs, SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENTCORPORATIOK Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsrequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in yiew of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also fo^appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the pr^aration of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner, 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 


settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank, 

18, Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hende, the Petitioners are entitled 
for the same relief, 

19. But, 1 find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, 1 find this point against the 
Petitioner. 

Point No* 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20, In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs, 

21. Thus, the reference is answered accordingly, 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K, JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri N. Mariappan 

WW2Sri V.S Ekambaram 

For the Respondent MW 1 Sri C, Mariappan 
MW2 Sri S.Srinivasan 
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Documents Marked:— 


Ex. No. Date 

Description 

W1 

01-08-88 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 

20-04-88 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex, M1. 

W3 

24-04-91 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 

01-05-91 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex, W4. 

W5 

20-08-91 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 

15-03-97 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 

25-03-97 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
3F3^97. 

W8 

Nil 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 

08-10-83 

Xerox copy of the service certificate 
issued by Bhavani Branch. 

WIO 

14-10-97 

Xerox copy of the service certificate 
issued by Bhavani Branch. 

Wll 

Nil 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care and service conditions. 

W12 

Nil 

Xerox copy of the Vol. Ill of Reference 
book on Staff maters upto 3 F12-95. 

W13 

06433-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

W14 

06-03-97 

Xerox copy of the call letter from 


Madurai zonal office for interview of 
messenger post—K. Subburaj. 


W15 06-03'97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 


W16 

17-03-97 

Xerox copy of the service particulars— 
J. Velmurugan. 

W17 

26-03-97 

Xerox copy of the letter advising 
selection of part timeMennial—G. Pandi. 

W18 

31-03-97 

Xerox copy of the appointment order to 
Sri G, Pandi. 

W19 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle. 

W20 

13-02-95 

Xerox copy of the Madurai Module 
. Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W22 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

09-07-92 

Xerdx copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W24 

07-02T)6 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 

3007-% 

Xerox copy of the settlement. 

M6 

9-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No, 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa, 

M9 

107-99 

Xerox copy of the order of Supreme Court 
inSLPNo. 3082/99. 

MIO 

NH 

Xerox copy of the wait list of Coimbatore 
Module. 

Mil 

25-1099 

Xerox copy of the order passed in CMP 
No.16289 and 16290/99 in W.A. 
No. 1893/99. 


[irm ii—w^ 3(ii)] 


W ^ 8, 2007/^ 17, 1929 


6845 


20 2007 

2561.—aJfeilfJicf) 1947 (1947 

^ 14) ^ ^ 17 ^ 31^4^<ui '4', ^ ^ 

3Tjf^ ^ Pl^^l'Jlc^T 3lk ct>4ohl<lf 

^ 315^’?^ 4 Prf^ ^fNrPr^’ t^rerK 4 

^frdtPr^ 3lfiT^7TTJT/OT ^ (^4 

136/2004) ^ y<^in?ld Wl t, ^ ^ 

20-08-2007 ^ "yro ^31T «1T I 

t^. tt^-12012/417/1998"3T!^31R(^-I)] 
3T^ 3>HK, ^rf^ctiKl 

New Delhi, the 20th August, 2007 
S.O. 2561.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 136/ 
2004) of the Central Government, Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State Bank 
of India and their workmen, received by the Central 
Government on 20-08-2007. 

[No. L-12012/417/1998-IR (B-I)] 
AJAY KUMAR, Etesk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 

PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 136/2004 
(Principal Labour Court CGID No. 134/99) 

(In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947). between the 
Managementof State Bank of India and their workmen.) 
BETWEEN 

Shri. A. Sadasivam . ; I Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 

State Bank of India, Region-1 

Trichirapalli. 

APPEARANCE 

For the Petitioner ; Sri V. S. Ekambaram, 

Authorised Representative 
For the Management : M/s. K. S. Sundar, 

Advocate 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-12012/417/98-IR (B-I) dated 11 -02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 134/99 and issued notices 
to both parties. Both sides entered appearance and filed 


their claim statement and Counter Statement respectively. 
After the constitution of this CGIT cum-Labour Court, the 
said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 1. D. 
No. 136/2004. 

2. The Schedule mentioned in that order is as 
follows: 

'‘Whether the demand ^ of the workman 
Shri A. Sadasivam wait list No. 577 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows:— 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Kattumannar Koil branch 
from 11-01-1982. The Petitioner was orally informed that 
his services were no more required. The non-employment 
of the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under thrq^ categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank b.rought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the 
Kattumannar Koil branch. He was called for an interview 
by a Committee appointed by Respondent/Bank in this 
regard. But, they have not informed the result of interview 
and also with regard to appointment. But, the Petitioner 
was informed orally to join at the branch where he initially 
worked as a class IV employee. From 11-01-1982, the 
Petitioner has been working as a temporary messenger and 
sometimes performiug work in other branches also. While 
working on temporary basis in Kattumannar Koil branch, 
another advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are notrequired 
any more and he need not attend the office from 1-4-1997. 
Hence, the Petitioner raised a dispute with regard to his 
non-employment. Since the conciliation ended in failure. 
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the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Government to 
reconsider the reference and the Petitioner requested the 
Respondent/Bank to continue to engage him in service as 
obtained prior to 31-3-1997 and to regularise him in service 
in due course. The Respondent/Bank took up an 
unreasonable stand that the service and the number of 
days worked by Petitioner were treated as of no 
consequence, since according to the Respondent/Bank, it 
engaged the Petitioner only in temporary services after the 
settlement. The Petitioner was not aware of settlement by 
which his services and number of days worked by him 
after interview do not merit consideration. The Petitioner 
was not a party to the settlement mentioned by the 
Respondent/Bank before the conciliation officer. ITierefore, 
the Respondent's action in not absorbing him in regular 
service is unjust and illegal. Further, the settlements are 
repugnant to Sections 25G & 25H of the I.D. Act. The 
termination of the Petitioner is against the provisions of 
para 522(4) of Sastry Award. Even though the settlement 
speaks about three categories only a single wait list has 
been prepared and the Respondent/Bank has been 
regularising according to their whims and fancies. The 
Respondent/Bank has also not observed the instructions 
regarding grant of increments, leave, medical benefits etc. 
to the temporary workmen which amounts to violation of 
relevant provisions of circular. The Respondent/Bank 
engaged the Petitioner and extracted the same work either 
by payment of petty cash or by directing him to work under 
assumed name or by both which amounts to unfair labour 
practice. The w'ait list suffers serious infirmities and it is 
not based on strict seniority and without any rationale. 
Hence, for all these reasons the Petitioner prays to grant 
relief of regular employment in Respondent/Bank with all 
attendant benefits. 

4. As againsi this, the Respondent in its Counter 
Statement alleged that reference made by the Government 
for adjudication by this Tribunal itself is not maintainable. 
The Petitioner was not in continuous service. Hence, the 
question of regular appointmentyabsorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawm under provisions of 
Sections 18( 1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondeni/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-1987,16^7-1988,7-10-1988,9^1-1991 and 30-7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 577 in wait list 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as 
A, B and C. Considering their temporary service and subject 
to other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to he 
considered and under category(B) the temporary employees 
who have completed 270 days aggregate temporary service 
in any continuous block of 36 calendar months and under 
category(C) the temporary employees who have completed 
30 days aggregate temporary service in any calendar year 
after 1-7-75 or minimum 70 days aggregate temporary 
service in any continuous block of 36 calendar months 
were to be considered. As per clause 7, the length of 
temporary service was to be considered for seniority in the 
wait list and it was also agreed that wait list was to lapse in 
December, 1991 and the.cut off date was extended up to 
31-3-1997 for filling up vacancies which were to arise upto 
31-12-1994. The Petitioner has no valid and enforceable 
right for appointment. The Respondent had implemented 
the voluntary retirement scheme and even the permanent 
vacancies stand substantially reduced. There were no 
regular vacancies available. The peculiar problem was due 
to the facts that all the aforesaid temporary employees 
were working in leave vacancies and not in regular 
permanent vacancies. In terms of aforesaid settlements, 
out of 652 wait listed candidates, 212 temporary employees 
were appointed and since the Petitioner was wait listed at 
577 he was not appointed. The .said settlements were bona 
fide which were the only workable solution and is binding 
on the Petitioner. The Petitioner is estopped from 
questioning the settlements directly or indirectly and his 
claim is liable to be rejected. Further, the said settlements 
were not questioned by any union so far and the settlements 
of bank level settlements and operated throughout the 
country. The Tamil Nadu Industrial Establishment 
(Conferment of Permanent Status to Workmen) Act, 1981 
does not apply to Respondent/Bank and this Tribunal has 
no jurisdiction to entertain such plea. It is not correct to 
say that documents and identity of Petitioner w^s verified 
before the Petitioner was engaged. It is also not correct to 
say that the Petitioner was discharging the work of 
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permanent messenger. As per settlements, vacancies upto 
31 -12-94 were filled up against the waited list of temporary 
employees and vacancies for 1995-96 has to be filled up 
against the wait list drawn for appointment of daily wages/ 
casual labour. Further, for circle of Chennai wait list of 
daily wages was not finalized and hence not published and 
there is only one wait list for the appointment of temporary 
employees. After the expiry of wait list, the Petitioner has 
no claim for permanent absorption. Hence, for all these 
reasons, the Respondent prays to dismiss the claim with 
costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
T)f the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Counter 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India Staff Federation were under Section 18( 1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P. No. 7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1 -91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: — 

(i) “Whether the demand of the Petitioner in Wait 
List No. 577 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


Cii) ‘To what relief the Petitioner is entitled?” 
PointNo, 1: ^ 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored" 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respbndent/Bank 
and has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under Section 
18{ 1) entered into between the alleged Federation and the 
Respondent/Management. They further contended that 
though the Respondent/Bank has stated that the Petitioner 
has not worked for more than 240 days in a continuous 
period of 12 calendar months and was not in continuous 
service on 17-11-1987, therefore, they have no valid and 
enforceable right for appointment, in the wake of strict 
instructions and circulars/guidelines issuetf by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the I.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
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applicable to the Petitioners who are retrenched messengers 
and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & IC 2248 
CENTRAL BANK OF INDIA Fy. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the I.D. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to w'hom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex. M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex. Ml and the 
averments of MW 1 and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause I of Ex. Ml 
deals with categorization of retrenched temporary 
employees into ‘A, B and C’, but this categorization of ‘A, 
B & C’ is quite opposed to the doctrine of ‘last come—first 
go’ or ‘first come— last go’ and therefore, the categorization 
in Clause I is illegal. Clause I (a) of Ex. Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary erhployees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex. M10 in this case. Those 
candidates under Ex.MlO were found suitable for 
appointment as messengers and sweepers. Even MW 1 is 
unable to say as to when the wait list Ex. Ml 0 was prepared, 
but it is mentioned m Ex. MlO that it was prepared based 
on the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex. ML M3 and M4 respectively. But, when 
MW I has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 


circle since the High Court order is there, but he has not 
produced any document in support of the so-called non¬ 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex. MlO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P. No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV empio5^ees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14ofConstitutionof India.’ Further, the averment 
of MW I and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex. MlOcomprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex. M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.MlO namely Whit list is 
not inconformity with the instructions of Ex. M2 and non¬ 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMP No. 11932/91 in W.P. No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated I -8-88. Furthermore, wait list under 
Ex. MlO does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex. M10 has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list Above all, Ex. Ml was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list Ex. 
MlO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 




II— 3(ii)] 


8, 2007/^ 17, 1929 


6849 


been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner’s 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H. D. SINGH V^y. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that ‘To employ workmen as 
‘badlies’, casuals or temporaries and to continue them as 
such for many years with the object of depriving them of 
the status and privileges of permanent workmen is illegal.” 
Learned representative further contended that Ex. MIO wait 
list has not been prepared in accordance with principle of 
seniority in the legal sense, since the selected candidates 
with longest service should have priority over those who 
joined the service later and therefore, the wait list under Ex. 
MIO which has been drawn up is contrary to law and also 
bad in law. Thus, the Respondent/Bank has not acted in 
accordance with the law and the spirit of the settlement, 
but in utter violation and in breach of it. Though clause 
2(e) of Ex. M4 states that candidates found suitable for 
permanent appointment will be offered appointment against 
existing/future vacancy anywhere in module or circle and 
in case, a candidate fails to accept the offer of appointment 
or posting within the prescribed period, he will be deemed 
to have refused it and the name shall stand deleted from 
the respective panel and he shall have no further claim for 
being considered for permanent appointment iii the bank. 
The Respondent/Bank has not produced any document 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
- documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by HighCourt of 
Madras in WMP No. 11932/91 in W.P. No.7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner, Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross 
examination had become apparent that they have no 


personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemei\ted only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D, Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 IILU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONALBANKINGCORPORATION 
wherein the Supreme Court has held that ‘‘the expression 
‘actually worked under the employer’ cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, s,landing orders etc”. It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub-staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 



0 


6850 THE GAZETTE OF INDIA: SEPTEMBER 8,2007/BHADRA 17,1929 [Part II—Sec. 3(ii)] 


Sections 18(1) and 18(3) of the LD. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the rulings reported in 1991 I LU 323 ASSOCIATED 
GLASS INDUSTRIES LTD. Vs, INDUSTRIAL TRIBUNAL 
A.P. AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached in 
the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen.'’ Learned counsel for the Respondent 
further relied on the rulings reported in 1997 IILLJ 1189 
ASHOK AND OTHERS MAHARASHTRA STATE 
TRANSPORT CORPORATION ANDOTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority union 
will be binding on all workmen of the establishment, even 
those who belong to the minority union which had objected 
to the same. To that extent, it departs from the ordinary law 
of contracts, the object obviously is to uphold the sanctity 
of settlements reached with the active assistance of the 
conciliation officer and to discourage an individual 
employee or a minority union from scuttling the settlement.” 
It further held that '‘there may be exceptional cases, where 
there may be allegations of mala fides, fraud or even 
corruption or other inducements. But, in the absence of 
such allegations, a settlement in the course of collective 
bargaining is entitled to due weight and consideration.” 
Learned counsel for the Respondent further relied on the 
rulings reported in 1997 I LLJ 308 K.C.P. LTD. Vs. 
PRESIDING OFFICER AND OTHERS wherein the 
Supreme Court has held that ‘ ‘settlements are divided into 
two categories namely (i) those arrived at outside the 
conciliation proceedings under Section 1^(1) of the 


I.D. Act and (ii) those arrived at in the course of conciliation 
proceedings under Section 18(3). A settlement of the f^rst 
category has limited application and binds merely partSes 
to it and settlement of the second category made with a 
recognised majority union has extended application as it 
will be binding on all workmen of the establishment. Even 
in case of the first category, if the settlement was reached 
with a representative union of which the contesting 
workmen were members and if there was nothing 
unreasonable or unfair in the terms of the settlement, it 
must be binding on the contesting workmen also.” He 
further relied oh the. rulings reported in AIR 2000 SC 469 
NATIONAL ENGINEERING INDUSTRIES LTD. Vs, 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bonafide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable.” Relying on all these d^isions, learned 
counsel for the Respondent contended that though it is 
alleged that they are not parties to the settlement, since the 
federation in which the Petitioner is also one among them, 
they have entered into settlement with the bank and 
therefore, it is binding on the Petitioner. Further, he argued 
that no union of the bank has questioned the settlement 
and in such circumstances, it cannot be said that it is not 
binding on them and he is estopped from disputing the 
same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner ^the Claim Statement 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS 
UNION Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein 
the Kerala High Court has held that “mere wording of 
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reference is not decisive in the matter of tenability of a 
reference. Even though the Tribunal cannot go beyond 
the order of reference, if points of difference are discernible 
from the material before it, it has only on duty and that is to 
decide the points on merits and not to find out some 
technical defects in the wording of reference, subjecting 
the poor workman to hardship involved in moving the 
machinery again.” It further held that “the Tribunal should 
look into the pleading and find out the exact nature of 
pleading of the Petitioner to find out the exact nature of 
dispute instead of refusing to answer the reference on 
merits.” Further, he argued that the Tribunal has got power 
to go into the question whether the Petitioner is to be 
reinstated in service or not for which he relied on the rulings 
reported in 1998 LAB IC 1664 VAN SAG NATHAN 
ORIENT PAPER MILLS V5. INDUSTRIAL TRIBUNAL & 
ORS. wherein the Madhya Pradesh High Court has held 
that “the Tribunal cannot go behind the terms of reference, 
but that does not mean that it cannot look into the pleadings 
of parties.” He also relied on the rulings reported in 1998 
LAB IC 1507 A, SAMBANTHAN V5, PRESIDING 
OFFICER, LABOUR COURT, MADRAS, wherein it has 
been held that “it has been repeatedly held that the Labour 
Court should not attempt to consider the order under 
reference in a technical manner or a pedantic manner, but 
should consider the order of reference in a fair and 
reasonable manner.” He also argued that in Express 
Newspapers P. Ltd. case reported in AIR 1993 SC 569 the 
Supreme Court has held that ‘ ‘the Tribunal has jurisdiction 
to consider all incidental mattejs also and the order of 
reference should not be construed in the manner which 
would prolong the industrial adjudication. The Labour Court 
is expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court.” 
Relying on all these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance, 

13, I find some force in the contention of the 
representative for the Petitioner, Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel fc55- the Respondent 
contended that since the Petitioner mentioned that he has 


been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K,V.VUEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Government service in 
an existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK & ORS. V^. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that “by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for one 
year only and that inclusion of their names in the panel 
was not to confer on them any right to seek permanent 
appointment in the services of the bank. Considering the 
object with which the panel was prepared and the fact that 
it was a yearly panel expiring on 6-2-98, we are of the opinion 
that the Respondents did not get any right because of 
inclusion of their names in the said panel for permanent 
absorption in the services of the bank. Whatever 
conditional right they had come to an end with the expiry 
of the panel. The claim of the Respondents as contained in 
the W.P. was thus, misconceived and therefore, the learned 
Single Judge and the Division Bench, when it first decided 
the appeal were right in dismissing the Writ Petition and 
the appeal respectively.” He further relied on the rulings 
reported in 1991 3 SCC 47 SHANKARS AN DASH V^, 
UNION OF INDIA wherein the Supreme Court has held 
that “candidates included in merit list has no indefeasible 
right to appointment even if a vacancy exists” and relying 
on all these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala 
fide motive. Under such circumstances, after the expiry of 
the date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. PIARA SINGH AND OTHERS 
wherein ^e Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 





6852 


THE GAZETTE OF INDIA : SEPTEMBER 8,2007/BHADRA 17,1929 


[Part n—S ec. 3(ii)] 


vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though: (a) no vacancy is 
available for him which means creation of a vacancy; (b) he 
was not sponsored by Employment Exchange nor was he 
appointed in pursuance of a notification calling for 
applications which means he had entered by a back door; 
(c) he was not eligible and qualified for the post at the time 
of his appointment; (d) his record of service since his 
appointment is not satisfactory. These are the additional 
problems indicated by us in para 12 which would arise from 
giving of such blanket orders. None of the decisions relied 
upon by the High Court justify such wholesale, 
unconditional orders. Moreover, from the mere 
continuation of mad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
humb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court .set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997 IISCC J ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full 
Bench of the Supreme Court has considered the above 
reguiarisation of appointment in excess of sanctioned posts. 
'*So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still born baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entiiied to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 


reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDVARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be aVetrenchment under the I.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLi (Supp.) 754 wherein the 
Rajasthan High Court has held that “Under Section 25G of 
the I.D. Act retrenchment procedure following principle of 
‘last come-first go’ is not mandatory but only directory, on 
sufficient grounds shown, the employer is permitted to 
depart from the said principle retrenching seniors and 
retaining juniors.” Though in this case, the Petitioner has 
alleged that his juniors have been made permanent in 
banking service, hehas not established with any evidence 
that his juniors were made permanent by the Respondent/ 
Bank. Any how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before this 
Tribunal that he has worked more days than the Petitioner. 
In such circumstances, the prayer for reinstatement in the 
services of Respondent/Bank cannot be given to the 
Petitioner and, therefore, the claim is to be dismissed with 
costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA V5. UMA DEVI, the Supreme 
Court has held that merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular servicei>r made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain—not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to Jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 
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appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, in CDJ 2006 SC 443 National Fertilizers Ltd. and 
Others Vs. Somvir Singh, wherein the Supreme Court has 
held that “regularisation furthermore, is not a mode of 
appointment and if appointment is made without following 
the rules, the same being a nullity, the question of 
confirmation of an employee upon the expiry of purported 
period of probation would not arise.” Further, in CDJ 2006 
SC 395 MUNICIPAL COUNCIL, SUJANPUR Vj. 
SURINDER KUMAR, the Supreme Court has held that “it 
is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles Hand 16 
of the Constitution of India would be void in law,” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMEbrr CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days of 
service by that itself would not confer any legal right upon 
him to be regularised in service,” The Supreme Court also 
held that “the changes brought about by the subsequent 
decisions of this court probably having regard to the 
changes in the policy decisions of the Government in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number al lotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim Statement, 
the Petitioners have made so many allegations with regard 
to preparation of wait list and also settlements entered into 


between the Respondent/Bank and Federation, at the time 
of reference, they have not questioned the settlement nor 
the number allotted to each individual in the wait list. 
Further, the Petitioners have jiot questioned the settlement 
and they have not alleged that settlement was not a bona 
fide in nature or it has been arrived at on account of mala 
fide, misrepresentation, fraud or even corruption or other 
inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Government in the wake of prevailing 
market economy, globalisation, privatisation and 
outsourcing is evident, I find the Petitioner is not entitled 
to claim regularisation or reinstatement in the Respondent/ 
Bank as alleged by him. Therefore, I find this point against 
the Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by^ him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected arid pronounced by me in the open court on this 
day the 31 St January, 2007). 

K, JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner WW1 Sri A. Sadasivam 

WW2 Sri.V. S, Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 Sri T, L. Selvaraj 
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Documents Marked:— 


Ex. No. Date 
W1 1-08-88 

W2 204^88 

W3 244-91 

W4 1-05-91 
W5 20-08-91 

\V6 15-3-97 

W7 25-3-97 

W8 Nil 

W9 19-ia82 
WIO Nil 

Wll Nil 

W12 06^03-97 

W13 06-03-97 

W14 06-03-97 

W15 17-03-97 

W16 26-03-97 


Description 

Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up of 
vacancies of messenger posts. 

Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of messenger 
vacancies and filling them before 
31-3-97. 

Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

Xerox copy of the service certificate 
issued by Kattumannarkoil branch. 

Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

Xerox copy of the Reference book on 
Staff matters Vol. Ill consolidated upto 
31-12-95. 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messengarpost—V. Muralikannan. 

Xerox copy of the call letter from Madurai 
zonal office for interview of messengar 
post—K. Subburaj 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—^J. Velmurugan 

Xerox copy of the serv ice particulars— 
J. Velmurugan 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 


W17 

31-03-97 

Xerox copy of the appointment order to 
Sri G, Pandi 

W18 

Feb. 2005 

Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No, 395 of Madurai Circle. 

W19 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about Engaging temporary 
employees from the panel of wait list. 

W20 

09-11-92 

Xerox copy of the Head Offiice circular 
No. 28 regarding Norms for sanction of 
messenger staff. 

W21 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W22 

09-07-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 

07-02-06 

Xerox copy of the local Head Office 
circular about Conversion of part time 
employees and redesignate them as 
general attendants. 

W24 

31-12-85 

Xerox copy of the local Head office 
circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-07-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

09-01-91 

Xerox copy of the settlement. 

M5 

304)7-96 

Xerox copy of the settlement. 

M6 

094)6-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No.7872/91. 

M8 

154)5-98 

Xerox copy of the order in 
O. P. No. 2787/97 of High Court of 
Orissa. 

M9 

10-07-99 

Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MIO 

NU 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 
No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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W.3ir. 2562.—SlftrfWT, 1947 (1947 
^ 14) ^ VRI 17 ^ 3f[^ 
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3?(alf^ -^f 4?i)Pra> 

3ir«RR^, %1^ ^ Wn 25/2004) ^ 

t, ^ TTT^ ^ 20-8-2007 ^ SITRT l^n «1I I 

[7T. ^-I20I2/268/I998-3TI^«1R(^-1)] 

3T5ra aifqgiR) 

New Delhi, the 20th August, 2007 

S.O. 2562*—In pursuance of Section 17 of the 
IndustriarDisputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 25/ 
2004) of the Central Government Industrial Tribunal-cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 20-8-2007. 

[No. L-12012>^68/l 998-IR (B-I)] 
AJAY KUMAR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No* 25/2004 
[Principal Labour Court CGID No. 73/99] 

(In the matter of the dispute for adjudiation under clause(d) 
of sub-sectiopi (1) and sub-section 2(A) of SectionlO of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen) 

BETWEEN 

Sri S. Velusamy I Party/Petitioner 

AND 

The Assistant General Manager, : II Party/Management 
State Bank of India, Zonal Office, 

Coimbatore. 

APPEARANCES 

For the Petitioner : Sri V.S.Ekambaram, 

Authorised Representative. 

For the Management : M/s. K. S. Siindar, Advocates 

AWARD 

1. The Central Government Ministry of Labour, vi/e 
Order No. L-12012/268/98-IR (B-I) dated 5-2-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 73/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
I.D. No. 25/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri S, Velusamy, wait list No. 252 for restoring the 
wait list of temporary messengers in thQ 
* establishment of State Bank of India and 
consequential appointment thereupon as tempor^ 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Clai^ 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in Statfe 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Thennambalayam ADB 
branch from 23-05-85. During 1985-86, the Petitio^r was 
orally informed that his services were no more inquired. 
The non-employment of the Petitioner and others became 
subject matter before Supreme Court in the form of Writ 
Petition filed by State Bank Employees’ Union in Writ 
Petition No. 542/87 which was taken up by the Supreme 
Court. The Respondent/Bank, in addition to its counter, 
filed a copy of settlement under Section 18(1) reached 
between management of State Bank of India and All India 
State Bank of India Staff Federation and the settlement is 
with regard to absorption of Class IV temporary workmen 
who were denied employment after 1985-86 were classified 
in the settlement was under consideration once again and 
they classified the workmen under three categories namely 
A, B and C. Though the classification was unreasonable, 
the Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The PetitioneV also submitted his application in the 
prescribed format through Branch Manager of the 
Thennambalayam branch. He was called for an interview 
by a Committee appointed by Respondent/Bank in this 
regard. But, they have not informed the result of interview 
and also with regard to appointment. But, the Petitioner 
was informed orally to join at the branch where he initially 
worked as a class IV employee. The petitioner has been 
working as a temporary messenger and some times 
performing work in other branches also. While working on 
temporary basis inThennambalayam branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
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required any more and he need not attend the office from 
1 -4-97. Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act, The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As agaimst this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
Tie engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(1) and 18(3)of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who arc claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-II-I987,16-7-1988,7-10-1988,9^1-1991 and 30-7-1996. 
The said settlements became subject-matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 252 in waitlist 
of Zonal Office, Coimbatore. So far 211 wait listed temporary 
candidates, out of 705 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. TTie peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 705 wait listed candidates, 
211 temporary employees were appointed and since the 
Petitioner was wait listed at 252, he was not appointed. The 
said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is-liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wage^casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
Employment Exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the F^etitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Responc/^nt/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employmvent. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberatelly delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour, 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that siU the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
witfi the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
falser to allege that the settlements are contrary to the rights 
of th e Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
CO nsiideration are:— 

(i) “Whether the demand of the Petitioner in Wait 

List No. 252 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 


justified?” 

(ii) ‘To what relief th e Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial di sputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guideline^circiilars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Batik Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and vhile the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, tlie Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition, This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex, M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
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Sections 25G and 25H are very much applicable to the 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. S ATYAM AND OTHERS the Supreme 
Court has held that Chapter V*A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex, M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.M 1 and the averments of MW 1 and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of "A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex. Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have not 
been informed about this amendment which includes casuals 
affecting their interest and chance. Further, as per instructions 
in Ex.W2 four types of waiting lists have to be prepared. But 
the Respondent/Bank has alleged to have prepared only 
one wait list for each module as per Ex. M 10 in this case. 
Those candidates under Ex. MIO were found suitable for 
appointment as messengers and sweepers. Even MWl is 
unable to say as to when the wait list Ex. Ml 0 was prepared, 
but it is mentioned in Ex, MIO that it was prepared based on 
the settlement dated 17-11-87, 27-10^88 and 9-1 -91 which are 
markedasEx. Ml, M3 andM4respectively. But, when MWl 
has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 


produced any document in support of the so called non¬ 
inclusion except his bald statement. Further, according to 
MWl wait list under Ex. MIO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W.P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that ‘it is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MW 1 and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MWl wait list under Ex, MlOcomprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industry wise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex, M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter of 
absorption. Therefore, it is violative of Articles 14 & 16 of 
Constitution of India. Therefore, the Petitioner contended that 
preparation of Ex, M 10 namely wait list is not inconformity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex, W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released / published even after 
the Court order in WMP No. 11932/91 W.P, No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex. MIO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. M 10 has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all. Ex. Ml 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the waitlist Ex. MIO before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Further, even before or after the settlement on absorption 
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of temporary employees, the expression that they were 
engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the I D. Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
employ workmen as ‘badlies \ casuals or temporaries 
and to continue them os such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal.'' Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex. MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within^the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. Ml to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMP No. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Managem^t has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. Ml to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 


Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Section 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected LDs. have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as .days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that ''the expression 
'actually worked under the employer* cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Section 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
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are made with ulterior motive. Further, they have concealexi 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Rcspondenl/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
die rulings reported in 1991ILU323 ASSOCIATI^DGLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a .settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen,” Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LU 1189 
ASHOK AND OTHERS Vs. MAHARASH1RA STATE 
TRANSPOR'I CORPORATION AND OTHERS w herein the 
Division Bench of the Bombay High Court has held that 
‘Therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary^ law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement,” It further held that 'There may be 
exceptional cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a setrlement in the 
course of collective bargaining is entitled to due weight 
and consideration. ” Learned counsel for the Respondent 
further relied on the rulings reported in 1997ILLJ 308 K.C.R 
LTD. Vs. PRESIDING OFFICER AND QTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section 18(1) of the 
l.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section }8(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 


category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. He further relied on the rulings reported in AIR 2000 
SC469NATIONAL ENGINEERING INDUSTRIESLIT). Vs, 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that ''settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation of 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable/' Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it i^ binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be*said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere^ording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
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defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again, ” It further held that **the Tribunal should look into 
the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC 1664 VAN SAG NATHAN ORIENT PAPER 
MILLS INDUSTRIAL TRIBUNAL &ORS. wherein 
the Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘ ‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance, 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 


OTHERS Vs. K. V. VUEESH wherein the Supreme Court has 
held that ‘ ‘the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that ‘ ‘in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6SCC584SYNDICATEBANK&ORS. Vs.SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively ” He further relied on the rulings reported in 
1991 3 SCC 47 SHANKARS AN DASH Vs, UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
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was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in pai a 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
ofLx>wer Courts. He further relied on the decision reported 
in 1997II see 1 ASHWANl KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.’’ Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AND ORS. 
wherein the Supreme Court has held that ‘Ihey are 
tempx)rary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the LD, Act The 


concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied,on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the LD.Act retrenchment procedure following 
principle of ‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors. “Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner, In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

/ 15. Learned Senior Advocate further argued that even 

in recent decision reported in 2006 4 SCC 1 SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire ^ny right.” 
Further, it has also held that “ it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain —not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that ‘ ‘unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
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the original appointment was not made by following a due 
process of selection as envisaged by relevant rules.” 
Further, inCDJ 2006 SC 443 NATIONAL FERTILIZERS 
LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confumation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
“it is not disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law,” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs, S C. 
PANDEY wherein the Supreme Court has held that^‘only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in«regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondenf/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are eStOpped firom 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation ofwaitlistornumber allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 


at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on accoimt 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18, Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19, But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered ori its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. No 
Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P,A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined:— 

For the Petitioner WW1 Sri S. Velusamy 

WW2SriV. S.Ekambaram 

For the Respondent MWl Sri C. Mariappan 
MW2 Sri S. Srinivasan 
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Documents Marked:— 

Ex. No. Date Description 

WI 01-08-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengerial work. 

W9 30-04-86 Xerox copy of the service certificate 
issued by Thennambayalam Branch. 

WIO Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

WI 1 Nfl Xerox copy of the Vol. Ill of Reference 

book on Staff maters upto 31-12-95. 

W12 06-03-97 Xerox copy of the call letter from Madurai 

zonal office for interview of messenger 
post—^V. Muralikannan. 

W13 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W14 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

WI 5 17-03-97 Xerox copy of the service particulars— 

J. Velmurugan. 


W16 

2603-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 

W17 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W18 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the monA of February, 2005 wait list 
No. 395 of Madurai Circle. 

W19 

13-02^5 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W20 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messeinger staff. 

W21 

094X7-92 

Xerox copy of the minutes ofthe Bipartite 
meeting. 

W22 

09^-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W23 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W24 31*12-85 Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No, Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-I(m 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement. 

M5 ' 

30W-96 

Xerox copy of the settlement. 

M6 

906-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy of die order of Supreme Court 
in SLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Coimbatore 
Module. 

MU 

25-1099 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99. 
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3T^ ■grqit, 

New Delhi, the 20th August, 2007 

S.O. 2563.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 135/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 20-8-2007. 

[No. Ul20l2/422/l998-IR(B-l)] 
A JAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 135/2004 
[Principal Labour Court CGlD No. 13 3/99] 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETTWEEN 

Sri P. Manohar : 1 Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-!, 

Trichirapalli. 

APPEARANCES 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative. 

For the Management : M/s. K.S. Sundar, Advocates 

AWARD 

1. The Central Government, Ministry of Labour, vide 
Order No. L-I20I2/422/98-IR(B-I) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 
Labour Court, Chennai and the said Labour Court has taken 


the dispute on its file as CGID No. 133/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for. 
adjudication and this Tribunal has numbered it as 
LD.No. 135/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri P. Manohar, wait list No. 287 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank, of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement arc briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Srirangam branch from 
14-09-1984. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No, 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Srirangam 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 14-09-1984, the Petitioner has been 
working as a temporary messenger and some time 
performing work in other branches also. While working on 
temporary basis in Srirangam branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31 3-1997 that his services are hC4 
required any more and he need not attend the office Jr . 
1 -4-97. Hence, the Petitioner raised a dispute with regan ^ 
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his non-employment. Since the conciliation ended in feilure 
the matter was referred to this Tribunal for adjudication! 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bmic to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the l.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been regularising according to their 
whims and fancies. The Respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefitsetc. to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with ail attendant benefits, 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not wise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections I8(l)and 18(3) ofl.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 


17-11-1987,16-07-1988,07-10-I988,9-l-1991and30-7-1996. 

The said settlements became subject matter of conciliation 
proceedings and ininutes were drawn under Section 18(3) 
of I.D. Act. In terrris thereof, the Petitioner was considered 
for ^rmanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 287 in waitlist 
of Zonal Office, Trichy. So far212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When die Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim jqjpointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the senlement, employees were categorised as A, B, 
and C. Consaderiiig their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in ariy continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and'the cut off date was 
extended up to 31-3-1997' for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment. The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 
212 temporary employees were appointed and since the 
Petitioner was wait listed at 287, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 198! does not apply to Respondent/ 
Bank and this Tribunal has no Jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 

It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
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settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and diere is only one wait list for the 
appointment of temporary en^loyees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additiimal claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange euid having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the PetitioneiTs he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even thou^ there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up foe vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank wit^i the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid dotvn under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are;— 

(i) “Whether the demand of the Petitioner in Wait 
List No. 287 for restoring the wait list of 
temporary messengers in the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
Justified?” 

(ii) “To what relief the Petitioner is entitled?” 


PointNo. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the I^titioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and haying been selected and wail listed in terms 
of the relevant guidelines/circulars ofthe Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
coiuiected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Enqjloyees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutimial rights of the workmen 
concerned and while the matter was pending in WritPetition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex. M1. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank widiout any intimation or 
notice denied an opportunity to work in foe bank after 
31-3-1997 and therefore, they have raised foe dispute in 
the year 1997 before the labour authorities and they 
questioned foe retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in foe Respondent/Bank under foe guidelines and circulars 
issued by the Respondenl/Bank from time to time and 
further, the same guidelines cany the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between foe alleged Federation 
and foe Respondent/Management They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued t)y the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked foe relevant provisions of Ch^ter V-A ofthe 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to foe 
Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for foe Petitioner 




6868 


THE GAZETTE OF INDIA: SEPTEMBER 8,2007/BHADRA 17,1929 


[Part 11—Sec. 3(ii)] 


contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the LD. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instructions 
of the Respondent/Bank issued from time to time in 
connection with the implementation of the settlements on 
absorption and which arc statutory in character. Further, a 
combined study of Ex.Ml and the averments of MWI and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause I of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of ‘A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex, Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy ofwhich is marked as Ex. W8, Further, the appointment' 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex. W2 four types of waiting lists have to be 
prepared. Bui the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M 10 
in this case. Those candidates under Ex.MlO were found 
suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex. 
MlO was prepared, but it is mentioned in Ex. MIO that it 
was prepared based on the settlement dated 17-11-87, 
27-10-88 and 9-1-91 which are marked as Ex. Ml, M3 and 
M4 respectively. But, when MWI hais spoken about the 
settlements, he deposed that settlement dated 27-10-88 was 
not included in the Madras circle since the High Court 
order is there, but he has not produced any document in 
support of the so called non-inclusion except his bald 
statement Further, according to MWI wait list under Ex. 


MIO was prepared on 2-5-92 but there is no pleading in the 
Counter Statement with regard to this wait list. Further the 
Hon’ble High Court has held in its order dated 23-7-99 in 
W.P,No.7872 of 1991, which is marked as an exhibit, in 
which it is stated that ‘it is clear|hat the 1987 settlement 
was concerned With the temporaiy class IV employees who 
were paid scale wages as per Bipartite Settlement while the 
1988 settlement dealt with daily wager in Class IV category 
who were paid wages daily on mutual agreement basis. In 
such circumstances, as ri^tly contended the Respondent 
arc not justified and combined the list of candidates covered 
under 1987 settlement and 1988 settlement since they formed 
two distinct and separate classes and they cannot treat 
one class and their action undoubtedly amounts to 
violation of Article 14 of Constitution of India,’ Further, 
the averment of MWI and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt to wriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MW 1 wait list under Ex. 
MIO comparises of both messengerial and non- 
mcssengerial candidates. While the temporary employees 
were appointed after due process of selection and were 
paid wages on the basis of industrywise settlement, it is 
not so in the case of casuals. Therefore, both belongs to 
two different and distinct categories, But, Ex. M3 provides 
for the same norms to the casuals as in the case of temporary 
employees in the matter of absorption. Therefore, it is violative 
of Articles 14 & 16 of Constitution of India. Therefore, the 
Petitioner contended that preparation of Ex. M 10 namely wait 
list is not inconformity with the instructions of Ex, M2 and 
non-preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared ^ per instructions 
in Ex. W2 circular regarding projected vacancies for the period 
from 1987 to 1994. Furthermore, no wait list was released / 
published even after the Court order in WMP No, 11932/91 
W.P. No. 7872/91 directing the Respondent/Bank to release 
the list of successful candidates pursuant to the first 
advertisement published in ‘The Hindu’ dated 1-8-88, 
Furthermore, wait list under Ex.MlO does not carry 
particulars about the candidates, date of initial appointment 
and the number of days put in by them to arrive at their 
respective seniority. From all these things, it is clear that 
Ex. MIO has been prepared in violation of instructions 
and ceased to have the credibility attached to the wait list. 
Above all. Ex. Ml was not produced at the time of 
conciliation proceedings held during the year 1997-98 held 
at Chennai and Madurai and only during the year 2003 the 
Respondent/Bank produced the wait list Ex. MIO before 
this Tribunal marking it as a confidential document. It is 
ftirther contended on behalf of the Petitioner that though 
the Respondent/Bank has alleged that these petitioners 
were engaged in leave vacancy, they have not been told at 
the time of initial appointment that their appointment was 
in leave vacancy. Further, even before or after the settlement 
on absorption of temporary employees, the expression that 
they were engaged in leave vacancy was used as a device 
to take them out of the principal clause 2 (oo) of the LD. 
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Act, 1947. Though the Petitioner’s work in the Respondent/ 
Bank is continuous and though the Petitioner has performed 
the duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
'*to employ workmen as *badlies \ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. " Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, die wait list under Ex. MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law emd the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex. M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
fbture vacancy anywhere in module or circle and in case, a 
candidate foils to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
revised it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1. Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Labour Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex. M1 to M4 made in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in WMPNo. 11932/91 in W.P. No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which are marked 
as Ex. M1 to M5. Above all, though the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 
and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 


case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respond^t/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds. have not 
completed 240 days, since the Respemdent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months. He also relied on 
the rulings reported in 1985 II LU 539 WORKMEN OF 
AMERICAN EXPRESS INTERNATIONAL BANKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that **the expression 
^actually worked under the employer* cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the inteiView and selected foe temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years^^d for no foult of the^ they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of tUe 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
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was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
the mlings reported in 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that “in the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
ftirther relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
“therefore a settlement arrived at in the course of the 
conciliation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an individual employee or a minority union from scuttling 
the settlement. " It further held that “there may be 
exceptional cases, where there may be allegations of mala 
jides, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a settlement in the 
course of collective bargaining is entitled to due weight 
and consideration. " Learned counsel for the Respondent 
fiirtherrelied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the Supreme Court has held that “settlements are divided 
into two categories namely (i) those arrived at outside 
the conciliation proceedings under Section‘l8(l) of the 
I.D. Act and (ii) those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement ofthe second 
category made with a recognised majority union has 
extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 


the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ’’ He further relied on the rulings reported in AIR2000 
SC469NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that “settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Governemnt may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. " Relying on all tttese decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner Is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govt, is not 
valid. Further, in this case, the Court has to see whether 
the restoration of wait list can be made as contended by 
the Petitioner and not reinstatement as alleged by the 
Petitioner in the Claim Statement. 

12. But, as against this on behalf ofthe Petitioner it is 
contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB 1C 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that “mere wording of r^erence 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, if points of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
workman to hardship involved in moving the machinery 
again. ” It further held that "the Tribunal should look into 
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the pleading and find out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LABIC 1664 VAN SAG NATHANORIENTPAPERMILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
ofreference in a fair and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mentioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V.VIJEESH wherein the Supreme Court has 
held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 


in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
In view of the impending absorption of steam suiplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He further relied on the rulings reported in 
1997 6 SCC 584 SYNDICATE BANK&ORS. Vs. SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P, was 
thus, misconceived and therefore, the learned Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He further relied on the rulings reported in 
1991 3 see 47 SHANKARSAN DASH Vs. UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we tind it difficult to sustain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary' employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
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at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts, He further relied on the decision reported 
in 1997II see 1 ASHWANI KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
“So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Bank. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIHAR AN D ORS. 
wherein the Supreme Court has held that ‘They are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the I D. Act. The 
concept of retrenchment therefore, cannot be stretched to 
such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts. 


their disengagement is not arbitrary,” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under Section 
25G of the I.D.Act retrenchment procedure following 
principle of Mast come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in 
this case, the Petitioner has alleged that his juniors have 
been made, permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate further argued that even 
in recent decision reported in 2006 4 SCC I SECRETARY, 
STATE OF KARNATAKA Vs. UMA DEVI, the Supreme 
Court has held that “merely because a temporary employee 
or a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to be 
absorbed in regular service or made permanent merely on 
the strength of such continuance, if the original 
appointment was not made by following a due process of 
selection as envisaged by relevant rules. It is not open to 
the Court to prevent regular recruitment at the instance of 
temporary employees whose period of employment has 
come to an end or of ad-hoc employees who by the very 
nature of their appointment, do not acquire any right.” 
Further, it has also held that “it is not as if, the person who 
accepts an engagement either temporary or casual in nature 
is not aware of his employment. He accepts the employment 
with open eyes. It may be true that he is not in a position to 
bargain not at arms length since he might have been 
searching for some employment so as to eke out his 
livelihood and accepts whatever he gets. But on that ground 
alone, it would not be appropriate to jettison .the 
constitutional scheme of appointment, perpetuate illegalities 
and to take the view that a person who has temporarily or 
casually got employed should be directed to be continued 
permanently. By doing so, it will be creating another mode 
of public appointment which is not permissible.” Further, 
the Supreme Court while laying down the law, has clearly 
held that “unless the appointment is in terms of the relevant 
rules and after a proper competition among qualified 
persons, the same would not confer any right on the 

appointee.It has to be clarified that merely because a 

temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules,” 
Further, in CDJ 2006 SC 443 NATIONAL FERTILIZERS 
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LTD. AND OTHERS Vs. SOMVIR SINGH, wherein the 
Supreme Court has held that “regularisation furthermore, 
is not a mode of appointment and if appointment is made 
without following the rules, the same being a nullity, the 
question of confirmation of an employee upon the expiry 
of purported period of probation would not arise.” Further, 
inCDJ2006SC395MUNICIPALCOUNCIL, SUJANPUR 
Vs, SURINDER KUMAR, the Supreme Court has held that 
“it is not'disputed that the appointment of the Respondent 
was not in sanctioned post. Being a ‘State’ within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Articles 14 and 16 
of the Constitution of India would be void in law.” Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that “only 
because an employee had worked for more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service.” The Supreme Court 
also held that “the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 


settlement and they have not alleged that settlement was 
not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, 1 find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, 1 find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, 1 find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 St January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WWl Sri P. Manoharan 
WW2 Sri V. S. Ekambaram 

For the Respondent MW I Sri C. Mariappan 
MW2SriT. L. Selvaraj 
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Documents Marked:— 

Ex, No. Date Description 

WI 014)8-88 Xerox copy of the paper publication in 
daily Thanthi based on Ex. Ml. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondeni/Bank 
for implementation of Ex. M1. 

W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers, 

W6 15-03-97 Xerox copy of the circular lener of Zonal 
Office, Chennai about fiFing up of 
vacancies of messnger posts. 

W7 2>03-97 Xerox copy of the circular of 
Respondent/Bank to al! Branches 
regarding identification of rnassenger 
vacancies and filling them before 
31-3-97. 

\VB Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office,T)ranches to 
do messengerial work. 

\V9 Nii Xerox copy of the service cerrificate 
issued by Srirangain Branch 

WiO Nil Xerox copy of the service certificate 
issued by Srirangam Branch. 

vVll Nil Xerox copy of the administrative 
guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
care & service conditions. 

vV 12 Nil Xerox copy of the V'oJ, 111 of Reference 
book on Staff maters Vol. Ill 
consolidated upto 31-12-95. 

’ 06 -0.3 -97 Xerox copy o f the cal 11 etter froni Madurai 

zonal office for interview of messenger 
post—V. Muralikannan. 

w^4 06-03-97 Xerox copy of the call letter from 

Madurai zonal office for interview of 
messenger post—K, Subburaj. 

V.3 bty02 9? Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmurugan 


W16 

174)3-97 

Xerox copy of the service particulars— 
J, Velmurugan. 

W17 

264)3-97 

Xerox copy of the letter advisting 
selection of part time Menial—G, Pandj. 

W18 

314)3-97 

Xerox copy of the appointment order to 
Sri G. Pandl 

W19 

Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No, 395 of Madurai Circle. 

W20 

134)2-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W21 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W22 

094)7-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W23 

094)7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

^■24 

07-024)6 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W25 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

9-01-91 

Xerox copy of the settlement, 

M5 

30-07-96 

Xerox copy of the settlement. 

M6 

9-06-95 

Xerox copy of the minutes ofconciliation 
proceedings. 

M7 

28-5-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

15-5-98 

Xerox copy of the order in 0,P. 
No. 2787/97 of High Court of Orissa. 

M9 

10-7-99 

Xerox copy ofthe order of Supreme Court 
inSLP No. 3082/99. 

MIO 

Nil 

Xerox copy of the wait list of Trichy 
Module, 

MU 

25-10-99 

Xerox copy of the order passed in CMP 


No.16289 and 16290/99 in W.A. 
No. 1893/99, 
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W.Sir. 2564.—TddK 1947 (1947 

^ 14)^«tRl I7^41im«l 

3lk ^3^ '*44iRT ^ 
®I3^’«1 '^f (dRy sllti^f'loh t?i|«tK ■'^#'1 W4iK 3^!^1^t4■< 
3rf«rai^/5R ^('?M Wit 145/2004) 

■JRnfro i, ^ 20-8-2004 ^ W<1 

fan *11 I 

[U -q?!-12012/425/1998-311^ 31R (^-I)] 
3r3R ■^piR, 3lf«l^ 
New Delhi, the 20th August, 2007 

S.O* 2564.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 145/ 
2004) of the Central Government Industrial Tribun al-cum- 
Laour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Centra! 
Government on 20-8-2007. 

[No. H2012/425/1998-lR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRUL TRIBUNALhCUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st Januaiy, 2007 
PRESENT 

K. Jayaraman, Presiding Officer 
Industrial Dispute No. 145/2004 
(Principal Labour Court CGID No. 153/99) 

[In the matter of the dispute for adjudication under clause 
(d) of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and therir workmen] 

BETWEEN 

Sri G, Mathivanan : I Party/Petitioner 

AND 

The Assistant General Manager, : 11 Party/Management 

State Bank of India, Region-1 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V. S. Ekambaram, 

Authorised Representative 

For the Management : M/s. K.S. Sundar, 

Advocates 

AWARD 

The Central Government, Ministry of Labour vide 
Order No. L-l20l2/425/98-lR(B-l) dated 11-02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No. 153/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this CGlT-cum-Labour Court, the 
said dispute has been transferred to this Tribunal 
for adjudication and this Tribunal has numbered it as 

l.D. No. 145/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri G. Mathivanan, wait list No. 484 for restoring 
the wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporaiy 
messenger is justified? If so, to what relief the said 
workman is entitled?” 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows: 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary' basis at Lalgudi branch from 
10-03-1988. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court. The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under section 18(1) reached between management of State 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
of Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C. 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Lalgudi 
branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From 10-3-1988 the Petitioner has been 
working as a temporary messenger and some time^ 
performing work in other branches also. While working on 
temporary basis in Rock Fort city branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-97 that his services are not 
required any more and he need not attend the office from 
1 -4-97. Hence, the Petitioner raised a dispute with regard to 
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his non-employment Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent/Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent/Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award. Even 
though the settlement speaks about three categories only 
a single wait list has been prepared and the Respondent/ 
Bank has been regularising according to their whims and 
fancies. The Respondent/Bank has also not observed the 
instructions regarding grant of increments, leave, medical 
benefits etc. lo the temporary workmen which amounts to 
violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petiiioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appointment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18(l)and 18(3)ofI.D. Act in lieuofprovisions of 
law, retrenchment and implemented by Respondent/Bank. 
The claim of the Petitioner is not bonafide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from the year 1970 onwards. Such of those 
employees who are claiming permanent absorption and 
when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17-11-87,16-07-88,07-10-88,9-1-91 and 30-7-96. The said 


settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of I.D. Act. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 484 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed temporary employees 
were permanently appointed by Respondent/Bank, It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 36 
calendar months were lo be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wait list 
was to lapse in December, 1991 and the cut off date was 
extended upto 31-3-1997 for filling up vacancies which were 
lo arise upto 31-12-1994. The Petitioner has no valid and 
enforceable right for appointment. The Respondent had 
implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 212 
temporary employees were appointed and since the 
Petitioner was wait listed at 484 he was not appointed. The 
said settlements were bonafide which were the only 
workable solution and is binding on the Petitioner, The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
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the waited list of temporary employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wages/casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence not published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of messenger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed workmen with ulterior motive. The Respondent/Bank 
has been arbifrarily filling up the vacancies with the persons 
other than wait listed worlonen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the Countp»* 
Statement of the Respondent, wherein it is stated that all 
the settlements made by the bank with the State Bank of 
India StaffFederation were under Section 18(1) of the Act 
and not under Section 18(3) of the Act. As per recruitment 
rules of the Respondent/Bank, recruitment of class IV staff 
in the Respondent/Bank is in accordance with the 
instructions laid down under codified circulars of the 
Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No:7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91, It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner, Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are: 

(i) “Whether the demand of the Petitioner in Wait 

List No. 484 for restoring the wait list of 
temporary messengers. In the Respondent/ 
Bank and consequential appointment 
thereupon as temporary messenger is 
justified?” 


(ii) “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since the Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition before the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorbtion of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
and has been marked as Ex, Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
fiirther prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regular!sation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11 -1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of 
strict instructions and circulars/guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of 
the l.D. Act and it is preposterous to contend that the 
Petitioner has no valid and enforceable right for 
appointment as Sections 25G and 25H are very much 
applicable to the Petitioners who are retrenched messengers 
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and are eligible to be reinstated. Learned representative for 
the Petitioner contended that in 1996 LAB & 1C 2248 
CENTRAL BANK OF INDIA Vs. S. SATYAM AND 
OTHERS the Supreme Court has held that Chapter V-A of 
the ID. Act providing for retrenchment is not enacted only 
for the benefit of the workmen to whom Section 25F applies 
but for all cases of retrenchment. Therefore, the application 
of Section 25H cannot be restricted only to one category 
of retrenched workmen. Therefore, the contention of the 
Respondent/Bank that the Petitioner has no valid and 
enforceable right for appointment is untenable. It is further 
contended that on behalf of the Petitioner that Ex.W2, W3 
and W8 as well as Ex, M8 which constitute/relate to the 
circular instructions of the Respondent/Bank issued from 
time to time in connection with the implementation of the 
settlements on absorption and which are statutory in 
character. Further, a combined study of Ex.Ml and the 
averments ofMWl and MW2 and their testimonies during 
the cross-examination will clearly show how the bank has 
given a raw deal to the Petitioner from the beginning linking 
his future with the settlements. Further, Clause 1 of Ex. M1 
deals with categorization of retrenched temporary 
employees into ‘A, B and C\ but this categorization of‘A, 
B & CMs quite opposed to the doctrine of Mast come—first 
go’ or Tirst come— last go’ and therefore, the categorization 
in Clause 1 is illegal. Clause 1(a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex.W8. Further, the 
appointment of daily wage basis for regular messengerial 
jobs etc. are strictly prohibited as per bank’s circulars/ 
instructions. In such circumstances, the absorption of 
casuals along with the eligible categories is not valid. 
Therefore, these persons who were engaged by the 
Respondent/Bank on casual basis should not be given 
permanent appointment in the bank service. Those casuals 
were given more beneficial treatment in the matter of arriving 
at qualifying service for interview and selection. But, 
temporary employees have not been informed about this 
amendment which includes casuals affecting their interest 
and chance. Further, as per instructions in Ex.W2 four 
types of waiting lists have to be prepared. But the 
Respondent/Bank has alleged to have prepared only one 
wait list for each module as per Ex. M 10 in this case. Those 
candidates under Ex. MIO were found suitable for 
appointment as mes.sengers and sweepers. Even MW 1 is 
linabie to say as to when the wait list Ex, M10 was prepared, 
but it is mentioned in Ex. M10 that it was prepared based on 
the settlement dated 17-11-87, 27-10-88 and 9-1-91 which 
are marked as Ex. Ml, M3 and M4 respectively. But, when 
MW 1 has spoken about the settlements, he deposed that 
settlement dated 27-10-88 was not included in the Madras 
circle since the High Court order is there, but he has not 
produced any document in support of the so called non¬ 


inclusion except his bald statement. Further, according to 
MWl wait list under Ex. MIO was prepared on 2-5-92 but 
there is no pleading in the Counter Statement with regard 
to this wait list. Further the Hon’ble High Court has held in 
its order dated 23-7-99 in W,P.No.7872 of 1991, which is 
marked as an exhibit, in which it is stated that Mt is clear 
that the 1987 settlement was concerned with the temporary 
class IV employees who were paid scale wages as per 
Bipartite Settlement while the 1988 settlement dealt with 
daily wager in Class IV category who were paid wages 
daily on mutual agreement basis. In such circumstances, 
as rightly contended the Respondent are not justified and 
combined the list of candidates covered under 1987 
settlement and 1988 settlement since they formed two 
distinct and separate classes and they cannot treat one 
class and their action undoubtedly amounts to violation of 
Article 14 of Constitution of India.’ Further, the averment 
of MWl and the statements in Counter Statement are 
contrary to the above and it is nothing but a desperate 
attempt to wriggle out the illegality committed or perpetrated 
by the Respondent/Bank by combing equals with unequals. 
It is further contended on behalf of the Petitioner that as 
per deposition of MW I wait list under Ex. Ml 0 comprises 
of both messengerial and non-messengerial candidates. 
While the temporary employees were appointed after due 
process of selection and were paid wages on the basis of 
industrywise settlement, it is not so in the case of casuals. 
Therefore, both belongs to two different and distinct 
categories. But, Ex, M3 provides for the same norms to the 
casuals as in the case of temporary employees in the matter 
of absorption. Therefore, it is violative of Articles 14 & 16 
of Constitution of India. Therefore, the Petitioner 
contended that preparation of Ex.M 10 namely wait list is 
not inconformity with the instructions of Ex,M2 and non- 
preparation of separate panels amounts to violation of 
circular. Secondly, it has not been prepared as per 
instructions in Ex. W2 circular regarding projected 
vacancies for the period from 1987 to 1994. Furthermore, 
no wait list was released/published even after the Court 
order in WMPNo.l 1932/91 in W.P.No.7872/91 directing 
the Respondent/Bank to release the list of successful 
candidates pursuant to the first advertisement published 
in ‘The Hindu’ dated 1-8-88, Furthermore, wait list under 
Ex. MIO does not carry particulars about the candidates 
date of initial appointment and the number of days put in 
by them to arrive at their respective seniority. From all 
these things, it is clear that Ex, MIO has been prepared in 
violation of instructions and ceased to have the credibility 
attached to the wait list. Above all, Ex, M1 was not produced 
at the time of conciliation proceedings held during the year 
1997-98 held at Chennai and Madurai and only during the 
year 2003 the Respondent/Bank produced the wait list 
Ex. MIO before this Tribunal marking it as a confidential 
document. It is further contended on behalf of the Petitioner 
that though the Respondent/Bank has alleged that these 
petitioners were engaged in leave vacancy, they have not 
been told at the time of initial appointment that their 
appointment was in leave vacancy. Further, even before or 
after the settlement on absorption of temporary employees, 
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the expression that they were engaged in leave vacancy 
was used as a device to take them out of the principal 
clause 2 (oo) of the I.D. Act, 1947. Though the Petitioner's 
work in the Respondent/Bank is continuous and though 
the Petitioner has performed the duties continuously which 
is still in existence, the categorisation as such is not valid 
and the provisions of Sastry Award are also violated. 
Further, the representative of the Petitioner relied on the 
rulings reported in 1985 4 SCC 201 H.D. SINGH Vs. 
RESERVE BANK OF INDIA AND OTHERS wherein the 
Supreme Court has held that 'to employ workmen as 
*badlies\ casuals or temporaries and to continue them 
as such for many years with the object of depriving them 
of the status and privileges of permanent workmen is 
illegal Learned representative further contended that 
Ex.M 10 wait list has not been prepared in accordance with 
principle of seniority in the legal sense, since the selected 
candidates with longest service should have priority over 
those who joined the service letter and therefore, the wait 
list under Ex. MIO which has been drawn up is contrary to 
law and also bad in law. Thus, the Respondent/Bank has 
not acted in accordance with the law and the spirit of the 
settlement, but in utter violation and in breach of it. Though 
clause 2(e) of Ex. M4 states that candidates found suitable 
for permanent appointment will be offered appointment 
against existing/fiiture vaceincy anywhere in module or 
circle and in case, a candidate fails to accept the offer of 
appointment or posting within the prescribed period, he 
will be deemed to have refused it and the name shall stand 
deleted from the respective panel and he shall have no 
further claim for being considered for permanent 
appointment in the bank. The Respondent/Bank has not 
produced any document show how he has arrived at the 
seniority and till date, it is a mystery as to who that senior 
was and there is no documentary evidence in support of 
the averment md also for the averment of MWl. Therefore, 
the termination of the Petitioner who was in regular service 
of the ?.espondent/Bank is arbitrary, mala fide and illegal 
and the Respondent/Bank has not acted in accordance 
with the terms of settlement on absorption of temporary 
employees. Though the Respondent/Bank has produced 
Ex. M6 which alleged to be a copy of minutes of conciliation 
proceedings dated 9-6-75 before Regional Labour 
Commissioner (Central), Hyderabad, it is neither a 18(3) 
settlement nor 12(3) settlement as claimed by the 
Respondent/Bank which says only with regard to 
modification of Ex. Ml to M4 made in terms of Ex. M6. 
Though the Respondent/Bank produced Ex. M7 and Ml 1 
interim orders passed by High Court of Madras in WMP 
No. 11932/91 in W.P. No. 7872/91 ceased to have any 
reievmce when the main writ has been disposed of in the 
year 1999 and therefore, they do not have any bearing in 
the case of the Petitioner. Further, though the Respondent/ 
Management has exammed two witnesses, the deposition 
of management witnesses during the cross examination 
had become apparent that they have no personal knowledge 
about the settlements which are marked as Ex. Ml to M5. 
Above all, though the Respondent/Bank has referred to 
voluntary retirement scheme, in the Respondent/Bank it 


was iijiplcinented only in the year 2001 and it constitutes 
post reference period and hence evidence of Respondent/ 
Bank has no application to the Petitioner’s case. The 
Petitioners have completed the service of 240 days and 
more in a continuous period of 12 calendar months as 
enshrined under Sections 25 B and 25F of the Industrial 
Disputes Act, therefore, their retrenchment from service is 
illegal and against the mandatory provisions of Section 25 
and therefore, they are deemed to be in continuous service 
of the Respondent/Bank and they are entitled to the 
benefits under the provisions of I.D. Act. It is further 
contended on behalf of the Petitioner that though some of 
the Petitioners in the connected I.Ds have not completed 
240 days, since the Respondent/Bank has not taken into 
consideration and not included the Sundays and paid 
holidays as days on which the Petitioners have actually 
worked and hence, they have also completed 240 days in a 
period of 12 calendar months. He also relied on the rulings 
reported in 1985IILLJ 539 WORKMEN OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
Vs. MANAGEMENT OF AMERICAN.EXPRESS 
INTERNATIONAL BANKING CORPORATION wherein 
the Supreme Court has held that "the expression 'actually 
worked under the employer* cannot mean that those days 
only when the workmen worked with hammer, sickle or pen 
but must necessarily comprehend all those days during 
which they were in the employment of the employer and 
for which he had been paid wages either under express or 
implied contract of service or by compulsion of statute, 
standing orders etc.” It is further, argued that call letters 
produced by the Petitioner will clearly prove that the 
Respondent/Bank has conducted the interview and 
selected the temporary employees who have reported to 
have submitted their application for absorption as per the 
bank’s circular and therefore, their retrenchment is illegal. 
In all these cases, the Petitioners were in employment as 
sub staff in early 1980s but were denied further engagement 
on account of settlements/lapsing of wait lists and out of 
these Petitioners some of them have completed 240 days 
and more in a continuous period of 12 calendar months 
and they are in age group of 40 to 50 years and for no fault 
of theirs, they find themselves stranded in life midstream. 
They have also not gainfully employed. In such 
circumstances, this Tribunal has to pass an award in their 
favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bonafide and 
are made with ulterior motive. Further, they have concealed 


3625 GI/07—41 



6880 


THE GAZETTE OF INDIA: SEPTEMBER 8,2007/BHADRA 17,1929 


[Part II— Sec. 3(ii)] 


the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority The Respondent^ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent^Bank and the federation 
were bonaiide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning the settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. F*urthcr, he relied on 
the rulings reported in 19911LU 323 ASSOCIATED GLASS 
INDLtSTRlES LTD. Vs. INDUSTRIAL TRIBUNAL A.P. 
AND OTHERS wherein under Section 12 ( 3 ) the union 
entered into a settlement with the management settling the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that the absence of plea that the settlement reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercion, the settlement is binding 
on the workmen. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 H LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in the course of the 
concilPation proceedings with a recognised majority 
union will be binding on all workmen of the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extent, it departs from the 
ordinary law of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the conciliation officer and to discourage 
an individual employee or a minority union from scut fling 
the settlement. " It further held that ''there may be 
exceptional ca.ses, where there may be allegations of mala 
ftdes, fraud or even corruption or other inducements. But, 
in the absence of such allegations, a setdement in the 
course of collective bargaining is entitled to due weight 
and consideration. " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 I LLJ 308 
K.C.P. LTD. Vs. PRESIDING OFFICER AND OTHERS 
wherein the Supreme Court has held that “settlements are 
divided into two categories namely (i) those arrived at' 
outside the conciliation proceedings under Section 18(1) 
of the l.D. Act and (iij those arrived at in the course of 
conciliation proceedings under Section 18(3). A 
settlement of the first category has limited application 
and hinds merely parties to it and settlement of the second 
category made with a recognised majority union has 


extended application as it will be binding on all workmen 
of the establishment. Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. ** He further relied on the rulings reported in AIR 2000 
SC 469 NATIONAL ENGINEERING INDUSTRIES LTD. 
Vs. STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that **settlement is arrived at by 
the free will of the parties and is a pointer to there being 
good will between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject matter of yet another 
industrial dispute which an appropriate Government may 
refer for adjudication after examining the allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. ’’ Relying on all these decisions, 
learned counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait list Number given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent^Bank is not valid and he has to be reinstated 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Government 
is not valid. Further, in this case, the Court has to see 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that ''mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, ifpoints of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to har^hip involved in mdving the machinery 
again. '' It further held that **the Tribunal should look in^o 
the pleading and find out the exact nature ofpleading of 
the Petitioner to find out the exact nature of dispute 
instead of refusing to answer the reference on merits ,'' 
Further, he argued that the Tribunal has got power to go 
into the question whether the Petitioner is to be reinstated 
in service or not for which he relied on the rulings reported 
w 1998 LAB IC1664 VAN SAGNATHAN ORIENT PAPER 
MILLS Vs. INDUSTRIAL TRIBUNAL & ORS. wherein the 
Madhya Pradesh High Court has held that **the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties. ** 
He also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that **it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a 
technical manner or a pedantic manner, but should 
consider the order of reference in a fair and reasonable 
manner. ” He also argued that in Express Newspapers P. 
Ltd. case reported in AIR 1993 SC 569 the Supreme Court 
has held that ''the Tribunal has jurisdiction to consider 
all incidental matters also and the order of reference 
should not be construed in the manner which would 
prolong the industrial adjudication. The Labour Court is 
expected to decide the real nature of disputes between 
the parties and with that object in view, it should consider 
the order of reference in a fair and reasonable manner, 
though the order of reference is not happily framed nor 
was it framed to the high expectation of the Labour Court. ” 
Relying on ail these decisions, the representative for the 
Petitioner argued that though in the reference, it is not 
mentioned that whether the retrenchment is valid or not, 
from the pleadings it is clear that the Petitioners have been 
retrenched from the Respondent/Bank and therefore, this 
Tribunal can look into the pleadings of the Petitioners and 
can decide whether the Petitioner is entitled to be reinstated 
in service as alleged by him and whether he is entitled to 
the back wages as alleged by him. Therefore, the argument 
advanced on the side of the Respondent that it is beyond 
the scope of reference is without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question {hat he 
should be reinstated in service and he relied on the rulings, 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K.V.VIJEESH wherein the Supreme Court has 


held that **the only question which falls for determination 
in this appeal is wliether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a future vacancy. ” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that "in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory. " He further relied on the rulings reported 
in 1997 6 SCC 584 SYNDICATE BAN K & ORS. Vs. 
SHANKAR PAUL AND OTHERS wherein the Supreme 
Court has held that "by its letter dated 7-2-87 the bank 
informed the Respondents that the panel was valid for 
one year only and that inclusion of their names in the 
panel was not to confer on them any right to seek 
permanent appointment in the services of the bank. 
Considering the object with which the panel was prepared 
and the fact that it was a yearly panel expiring on 6-2-98, 
we are of tJ^ opinion that the Respondents did not get 
any right because of inclusion of their names in the said 
panelfor permanent absorption in the services ofthe bank. 
Whatever conditional right they had come to an end with 
the expiry of the panel. The claim of the Respondents as 
contained in the W.P. was thus, misconceived and 
therefore, the learned Single Judge and the Division 
Bench, when it first decided the appeal were right in 
dismissing the Writ Petition and the appeal respectively," 
He further relied on the rulings reported in 1991 3 SCC 47 
SHANKARSAN DASH Vs. UNION OF INDIA wherein 
the Supreme Court has held that "candidates included in 
merit list has no indefeasible right to appointment even if 
a vacancy exists " and relying on all these decisions, learned 
counsel for the Respondent contended that since the 
Petitioner has no right to question the wait list and since 
there is no mala fide on the part of the Respondent/Bank in 
preparing the wait list, it cannot be said that preparation of 
wait list was made with mala fide motive. Under such 
circumstances, after the expiry of the date namely 
31-3-1997, the Petitioner cannot plead for restoration of the 
wait list and he cannot pray for reinstatement as alleged by 
him. Further, he relied on the rulings reported in 1992 LAB 
IC 2168 STATE OF HARYANA AND ORS. Vs. PIARA 
SINGH AND OTHERS wherein the Supreme Court has 
held that "now coming to the direction that all those adhoc 
temporary employees who have continuedfor more than 
a year should be regularised, we find it difficult to sustain 
it. The direction has been given without reference to the 
existence of a vacancy. The direction in effect means that 
every ad-hoc/iemporary employee who has been cofUinued 
for one year should be regularised even though (a) no 
vacancy is available for him which means creation of a 
vacancy; (b) he was not sponsored by Employment 
Exchange nor was he appointed in pursuance of a 
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notification calling for applications which means he had 
entered by a hack door; (c) he was not eligible and 
qualified for the post at the time of his appointment 
(d) his record of service since his appointment is not 
satisfactory. These are the additional problems indicated 
by us in para 12 which would arise from giving of such 
blanket orders. None of the decisions relied upon by the 
High Court justify such wholesale, unconditional orders. 
Moreover, from the mere continuation of an ad-hoc 
employeefor one year, it cannot be presumed that there is 
needfor regular post. Such a presumption maybejustified 
only when such continuance extends to several years. 
Further, there can be no rule of thumb in such matters. 
Conditions and circumstances of one unit may not be the 
same as of the other. Just because in one case, a direction 
was given to regularise employees who have put in one 
year's service as far as possible and subject to fulfilling 
the qualifications, it cannot be held that in each and 
every case, such a direction must follow irrespective of 
and without taking into account the other relevant 
circumstances and considerations. The relief must be 
moulded in each case having regard to all Vie relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the 
impugned directions must be held to be toUilly untenable 
and unsustainable. Thus, the Supreme Court set aside the 
orders of Lower Courts, He further relied on the ‘‘decision 
reported in 1997 II SCC 1 ASHWANJ KUMAR AND 
OTHERS Vs, STATE OF BIHAR AND OTHERS wherein 
the Full Bench of the Supreme Court has considered the 
above regularisation of appointment in excess of 
sanctioned posts, far as the question of confirmation 

0 } :h?se employees whose entry itself was illegal and void 
is c oncer ned. it is to be noted that question of confirmation 
or regularisiition of an irregularly appointed candidate 
would arise, if the candidate concerned is appointed in 
an i> f\:*giiior manner or on ad-hoc basis against an 
available vacancy which is already sanctioned. But, if 
the mitiat entry itself is unauthorised and is not against 
any sanctioned vacancy, question of regularising the 
.-ncumhen.' on such a non-existing vacancy would never 
.^ur\’ne for consideration and even if such purported 
regiilariSiJi^Gn or confirmation is given, it would be an 
exercise in haility. ft would amount to decorating a still 
bon I baby. Under these circumstances, there was no 
occasion to regularise them or to give them valid 
C07tjr 'mQtion. The so called exercise of confirming these 
employees, therefore, remained a nullity. ‘Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
ex*gencics and they have not appointed against any regular 
YicfAcy and they have only appointed in leave vacancies 
Uii j therefore, they are not entitled to claim any absorption 
Uri Respondent/Bank. Furth^, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYaRTHJ & ORS, Vs, STATE OF BIHAR AND ORS, 
wherein the Supreme Court has held that ‘'th y are 
temporary employees working on daily wages. Under 
thesi? CA? cum stances, their disengagement from service 


cannot be construed to be a retrenchment under the ID, 

Act. The concept of retrenchment therefore, cannot be 
stretched to such an extent as to cover these employees. 

Since they are only daily wage employees and have no 
right to the posts, their disengagement is not arbitrary." 

He further relied on the rulings reported in 1994 3 LU 
(Supp.) 754 wherein the Rajasthan High Court has held 
that **Under Section 25G of the LD.Act retrenchment 
procedure following pr inciple of jast come—first go' is 
not mandatory but only directory, on sufficient grounds 
shown, the employer is permitted to depart from the said 
principle retrenching seniors and retaining juniors. ” 
Thou^ in this case, the Petitioner has alleged that his 
juniors have been made permanent in banking service, he 
has not established with any evidence that his juniors were 
made permanent by the Respondent/Bank. Any how, if the 
Petitioner has shown anything, the Respondent/Bank is 
ready to establish the fact before this Tribunal that he has 
worked more days than the Petitioner. In such 
circumstances, the prayer for reinstatement in the services 
of Respondent/Bank cannot be given to the Petitioner and, 
therefore, the claim is to be dismissed with costs. 

15v. Learned Senior Advocate, further argued that 
even in recent decision reported in 2006 4 SCC I 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that merely because a 
temporary employee ora casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed i ^r^ndar service or made 
permanent merely on the strength fsuch contl mance, if 
the original appointment was not made by following a 
due process of selection as envisaged relevant rules. It 
is not open to the Court to prevent regular recruitment at 
the instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
wha by the very nature of their appointment, do not acquire 
any right. Further, it has also held that ''it is not as if, 
the person who accepts an engagement either temporary 
or casual in nature is not aware of his employment. He 
accepts the employment with open eyes. It may be true 
that he is not in a position to bargain-not at anns length 
since he might have been searching for some employment 
so as to eke out his livelihood and accepts whatever he 
gets. But on that ground alone, it would not be appropriate 
to jettison the constitutional scheme of appointment, 
perpetuate illegalities and to take the view that a person 
who has temporarily or casually got employed should be * 

directed to be continued permanently. By doing so, it will 
be creating another mode of public appointment which is 
not permissible, ” Further, the Supreme Court while laying ^ 
down the law, has clearly held that **unless the 
appointment is in terms of the relevant rules and after a 
proper competition among qualified persons, the same 

would not confer any right on the appointee . It has to 

be clar filed that merely because a temporary^ employee or 
a casual wage worker is continued for a time beyond the 
term of his appointment, he would not be entitled to he 
absorbed in regular service or made permanent merely 
on the strength of such continuance, if the original 
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appointment not made by following a due process of 
selection as envisaged by relevant rules. " Further, in CD J 
2006 SC 443 NATIONAL FERTILIZERS LTD. AND 
OTHERS Vs. SOMVIR SINGH, wherein the Supreme Court 
has held that *>egularisation furthermore, is not a mode 
of appointment and if appointment is made without 
following the rules, the same being a nullity, the question 
of confirmation of an employee upon the expiry of 
purported period of probation would not arise. ” Further, 
in CDJ 2006 SC 395 MUNICIPAL COUNCIL, SUJANPUR 
Vs. SURINDER KUMAR, the Supreme Court has held that 
”it is not disputed that the appointment of the Respondent 
was not in sanctioned post Being a 'State ' within the 
meaning of Article 12 of the Constitution of India, the 
Appellant for the purpose of recruiting its employees was 
bound to follow the recruitment rules. Any recruitment 
made in violation of such rules as also in violation of 
constitutional scheme enshrined under Article 14 and 16 
of the Constitution of India would be void in law. Further, 
in 2006 2 LLN 89 MADHYA PRADESH STATE AGRO 
INDUSTRIES DEVELOPMENT CORPORATION Vs. S.C. 
PANDEY wherein the Supreme Court has held that "only 
because an employee had workedfor more than 240 days 
of service by that itself would not confer any legal right 
upon him to be regularised in service. " The Supreme 
Court also held that "the changes brought about by the 
subsequent decisions of this court probably having regard 
to the changes in the policy decisions of the Govt, in the 
wake of prevailing market economy, globalisation, 
privatisation and outsourcing is evident, in view of the 
settled legal position, as noticed hereinbefore.'' 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by¬ 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, it cannot be questioned by the 
Petitioner. 

17. I find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent /Bank. 

18. Further, the representative for the Petitioner 
contended that in a similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief. 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 
case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2: 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P. A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 
Witnesses Examined: 

For the Petitioner W Wl Sri G. Mathivanan 

WW2 Sri V. S. Ekambaram 
For the Respondent MWl SriC. Mariappan 
MW2 Sri T. L. Selvaraj 
Documents Marked:— 

Ex. No. Date Description 

Wl 14)8-88 Xerox copy of the paper publication in 

daily Thanthi based on Ex. M1. 

W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. Ml 
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W3 24-04-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01-05-91 Xerox copy of the advertisement in The 
Hindu on daily Wages based on Ex. W4. 

W5 20-08-91 Xerox copy of the advertisement in The 
Hindu extending Period of qualifying 
service to daily wagers. 

W6 15-03-97 Xerox copy of the circular letter of Zonal 
Office, Chennai about filling up to 
vacancies of messenger posts. 

W7 25-03-97 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instruction in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do massengerial work. 

W9 27-04-93 Xerox copy of the service certificate 
issued by Lalgudi Branch. 

WIO 27-04-93 Xerox copy of the service certificate 
issued by Lalgudi beanch. 

Wll 14-06^93 Xerox copy of the service certificate 
issued by Tituchirapalli Town branch 

W12 02-03-95 Xerox copy of the service certificate 

issued by Tituchirapalli Town branch. 

W13 24-02-97 Xerox copy of the Xerox copy of the 

Rservice certificate issued by 
Tituchirapalli town branch. 

W14 24-02-97 Xerox copy of the Xerox copy of the 

Rservice certificate issued by 
Tituchirapalli Town branch. 

W15 17-03-97 Xerox copy of the service certificate 

issued by Melachinthamani branch 

W16 10-11-97 Xerox copy of the service certifiacate 

issued by Rock Fort city branch, 

W17 Nil Xerox copy of the administrative 
guidelines in ference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 

W18 Nil Xerox copy of the Vol. Ill of Reference 

book on Staff matters up to 31-12-95. 

W19 06-03-97 Xerox copy of the call letter Madurai 

zonal office for interview of messenger 
post—V, Muralikannan. 

W20 06-03-93 Xerox copy of the call letter from Madurai 

zonal office For interviwe of messenger 
post—K. Subburaj, 


W21 06-03-97 Xerox copy of the call letter from Madurai 

zonal office For interview of messenger 
Post—J. Velmurugan. 

W22 17-03-97 Xerox copy of the service particular—J, 

Velmurugan. 

W23 26-03-97 Xerox copy of the letter advising 

selection of part time Menial—G. Pandi, 

W24 31-03-97 Xerox copy of the appointment order to 

Sri G. Pand. in subordinate cadre. 

W25 Feb. 2005 Xerox copy of the pay slip of T. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circular. 

W26 13-02095 Xerox copy of the Madurai Module 

Circular letter about Engaging temporary 
employees from the panel of wait list. 

W27 09-11-92 Xerox copy of the Head Office circular 

No. 28 regarding Norms for sanction of 
messenger staff. 

W28 09-07-92 Xerox copy of the minutes of the Bipartite 

meeting. 

W29 09-07-92 Xerox copy of the settlement between 

Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part tm\e general attendants. 

W30 07-2-06 Xerox copy of the local Head Office 

circular about Conversion of part time 
employees and redesignate them as 
general attandants. 

W31 31-12-85 Xerox copy of the local Heat Officer. 

circular about Appointment of 
temporary employees in subordinate 
cadre. 

For the Respondent/Management:— 

Ex. No. Date Description 

Ml 17-11-87 Xerox copy of the settlement. 

M2 16-07-88 Xerox copy of the settlement. 

M3 27-10-88 Xerox copy of the settlement. 

M4 09-01-91 Xerox copy of the settlement. 

M5 30-07-96 Xerox copy of the settlement. 

M6 09-06-95 Xerox copy of the minutes of conciliation 
, proceedings. 

M7 28-05-91 Xerox copy of the order in W.P. 
No. 7872/91. 

M8 15-05-98 Xerox copy of the order in O. P. 

No. 2787/97 of High Court of Orissa, 

M9 10-07-99 Xerox copy of the order of Supreme Court 
in SLP No. 3082/99. 

MIO Nil Xerox copy pf the wait list of Trichy 
Module. 

Ml 1 25-10-99 Xerox copy of the order passed in CMP 

No.16289 and 16290/99 in W.A. 
No. 1893/99. 


I- 'f 
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[U 12012/285/1998-3Trt3TR(4t-l) ] 

STSn ^TRR, 3lfwfl 

New Delhi, the 20th August, 2007 

S.O. 2565.—In pursuance of Section 17 of the 
Industrial Disputes Act, .1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No, 144/ 
2004) of the Central Government Industrial Tribunal-Cum- 
Labour Court, Chennai as shown in the Annexure in the 
Industrial Dispute between the management of State 
Bank of India and their workmen, received by the Central 
Government on 20-8-2007, 

[No. L-12012/285/1998-lR(B-I)] 
AJAY KUMAR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALXTUM-LABOUR COURT, 
CHENNAI 

Wednesday, the 31st January, 2007 
PRESENT 

Shri K. Jayaraman, Presiding Officer 
Industrial Dispute No. 144/2004 
[Principal Labour Court CGIDNo, 146/99] 

[In the matter of the dispute for adjudication under clause(d) 
of sub-section (1) and sub-section 2(A) of Section 10 of 
the Industrial Disputes Act, 1947 (14 of 1947), between the 
Management of State Bank of India and their workmen] 

BETWEEN 

Sri P.Natarajan : 1 Party/Petitioner 

AND 

The Assistant General Manager,: II Party/Management 
State Bank of India, Region-I, 

Trichirapalli. 

APPEARANCE 

For the Petitioner : Sri V, S, Ekambaram, 

Authorised Representative. 

For the Management : M/s, F. B. Benjamin George, 
Advocate 

AWARD 

I, The Central Government, Ministry of Labour, v/V/e 
Order No. L-12012/285/98-1R (B-I) dated 11 -02-1999 has 
referred this dispute earlier to the Tamil Nadu Principal 


Labour Court, Chennai and the said Labour Court has taken 
the dispute on its file as CGID No, 146/99 and issued notices 
to both parties. Both sides entered appearance and filed 
their claim statement and Counter Statement respectively. 
After the constitution of this-CGIT-cum-Labour Court, 
the said dispute has been transferred to this Tribunal for 
adjudication and this Tribunal has numbered it as 
LD. No. 144/2004. 

2. The Schedule mentioned in that order is as 
follows: 

“Whether the demand of the workman 
Shri P.Natarajan, wait list No, 629 for restoring the 
wait list of temporary messengers in the 
establishment of State Bank of India and 
consequential appointment thereupon as temporary 
messenger is justified? If so, to what relief the said 
workman is entitled?’' 

3. The allegations of the Petitioner in the Claim 
Statement are briefly as follows : 

The Petitioner was sponsored by Employment 
Exchange for the post of sub staff in Class IV cadre in State 
Bank of India and he was given appointment as messenger 
after an interview and medical examination. He was 
appointed on temporary basis at Kattur ADB branch from 
February, 1988. The Petitioner was orally informed that his 
services were no more required. The non-employment of 
the Petitioner and others became subject matter before 
Supreme Court in the form of Writ Petition filed by State 
Bank Employees’ Union in Writ Petition No. 542/87 which 
was taken up by the Supreme Court, The Respondent/ 
Bank, in addition to its counter, filed a copy of settlement 
under Section 18(1) reached between management of StMe 
Bank of India and All India State Bank of India Staff 
Federation and the settlement is with regard to absorption 
Kji Class IV temporary workmen who were denied 
employment after 1985-86 were classified in the settlement 
was under consideration once again and they classified 
the workmen under three categories namely A, B and C, 
Though the classification was unreasonable, the 
Respondent/Bank brought to the notice of the Petitioner 
about the interview to be held through advertisements. 
The Petitioner also submitted his application in the 
prescribed format through Branch Manager of the Kattur 
ADB branch. He was called for an interview by a Committee 
appointed by Respondent/Bank in this regard. But, they 
have not informed the result of interview and also with 
regard to appointment. But, the Petitioner was informed 
orally to join at the branch where he initially worked as a 
class IV employee. From Febniary, 1988, the Petitioner has 
been working as a temporary messenger and some time 
performing work in other branches also. While working on 
temporary basis in Trichirapalli Town branch, another 
advertisement by the Respondent/Bank was made 
regarding casual workers who were reported to be in 
service during the same period. While the Petitioner was 
working as such, the Manager of the branch informed the 
Petitioner orally on 31-3-1997 that his services are not 
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required any more and he need not attend the office from 
1 -4-97, Hence, the Petitioner raised a dispute with regard to 
his non-employment. Since the conciliation ended in failure, 
the matter was referred to this Tribunal for adjudication. 
Though reference was sent to this Tribunal, the reference 
framed did not satisfy the grievance of the Petitioner, he 
has made a fresh representation to Govt, to reconsider the 
reference and the Petitioner requested the Respondent/ 
Bank to continue to engage him in service as obtained 
prior to 31-3-97 and to regularise him in service in due 
course. The Respondent'Bank took up an unreasonable 
stand that the service and the number of days worked by 
Petitioner were treated as of no consequence, since 
according to the Respondent/Bank, it engaged the 
Petitioner only in temporary services after the settlement. 
The Petitioner was not aware of settlement by which his 
services and number of days worked by him after interview 
do not merit consideration. The Petitioner was not a party 
to the settlement mentioned by the Respondent'Bank before 
the conciliation officer. Therefore, the Respondent’s action 
in not absorbing him in regular service is unjust and illegal. 
Further, the settlements are repugnant to Sections 25G & 
25H of the I.D. Act. The termination of the Petitioner is 
against the provisions of para 522(4) of Sastry Award, 
Even though the settlement speaks about three categories 
only a single wait list has been prepared and the 
respondent/Bank has been Regularising according to their 
whims and fancies. The respondent/Bank has also not 
observed the instructions regarding grant of increments, 
leave, medical benefits etc, to the temporary workmen which 
amounts to violation of relevant provisions of circular. The 
Respondent/Bank engaged the Petitioner and extracted the 
same work either by payment of petty cash or by directing 
him to work under assumed name or by both which amounts 
to unfair labour practice. The wait list suffers serious 
infirmities and it is not based on strict seniority and without 
any rationale. Hence, for all these reasons the Petitioner 
prays to grant relief of regular employment in Respondent/ 
Bank with all attendant benefits. 

4. As against this, the Respondent in its Counter 
Statement alleged that reference made by the Govt, for 
adjudication by this Tribunal itself is not maintainable. The 
Petitioner was not in continuous service. Hence, the 
question of regular appoinlment/absorption does not arise. 
The engagement of Petitioner was not authorised. The 
Petitioner is estopped from making claim as per Claim 
Statement. The settlement drawn under provisions of 
Sections 18( 1) and 18(3) of I.D. Act in lieu of provisions of 
law, retrenchment and implemented by Respondenu'Bank. 
The claim of the Petitioner is not bona fide and made with 
ulterior motive. The Petitioner concealed the material facts 
that he was wait listed as per his length of engagement and 
could not be absorbed as he was positioned down in 
seniority. Due to the business exigency, the Respondent/ 
Bank engaged the temporary employees for performance 
of duties as messenger and such engagements were 
prevailing from ihe year 1970 onwarHs. Such of those 
employees who are claiming permanent absorption and 


when their case was espoused by State Bank of India Staff 
Federation which resulted in five settlements dated 
17 - 11 - 1987 ,16-07-1988,07-10-1988,9-1-1991 and30^7-1996. 
The said settlements became subject matter of conciliation 
proceedings and minutes were drawn under Section 18(3) 
of ID. Aa. In terms thereof, the Petitioner was considered 
for permanent appointment as per his eligibility along with 
similarly placed other temporary employees and the 
Petitioner was wait listed as candidate No. 629 in waitlist 
of Zonal Office, Trichy. So far 212 wait listed temporary 
candidates, out of 652 wait listed te;nporary employees 
were permanently appointed by Respondent/Bank. It is 
false to allege that the Petitioner worked as a temporary 
messenger. The Petitioner was engaged only in leave 
vacancies as and when it arose. When the Petitioner having 
submitted to selection process in terms of settlements 
drawn as per retrenchment provisions referred to above, 
cannot turn around and claim appointment. Such of those 
temporary employees who were appointed were engaged 
for more number of days and hence, they were appointed. 
Under the settlement, employees were categorised as A, B, 
and C. Considering their temporary service and subject to 
other eligibility criteria, under category (A) the temporary 
employees who were engaged for 240 days were to be 
considered and under category; (B) the temporary 
employees who have completed 270 days aggregate 
temporary service in any continuous block of 36 calendar 
months and under category (C) the temporary employees 
who have completed 30 days aggregate temporary service 
in any calendar year after 1-7-75 or minimum 70 days 
aggregate temporary service in any continuous block of 
36 calendar months were to be considered. As per clause 7, 
the length of temporary service was to be considered for 
seniority in the wait list and it was also agreed that wail list 
was to lapse in December, 1991 and the cut off date was 
extended up to 31-3-1997 for filling up vacancies which 
were to arise upto 31-12-1994. The Petitioner has no valid 
and enforceable right for appointment- The Respondent 
had implemented the voluntary retirement scheme and even 
the permanent vacancies stand substantially reduced. 
There were no regular vacancies available. The peculiar 
problem was due to the facts that all the aforesaid temporary 
employees were working in leave vacancies and not in 
regular permanent vacancies. In terms of aforesaid 
settlements, out of 652 wait listed candidates, 
212 temporary employees were appointed and since the 
Petitioner was wait listed at 629, he was not appointed. 
The said settlements were bona fide which were the only 
workable solution and is binding on the Petitioner. The 
Petitioner is estopped from questioning the settlements 
directly or indirectly and his claim is liable to be rejected. 
Further, the said settlements were not questioned by any 
union so far and the settlements of bank level settlements 
and operated throughout the country. The Tamil Nadu 
Industrial Establishment (Conferment of Permanent Status 
to Workmen) Act, 1981 does not apply to Respondent/ 
Bank and this Tribunal has no jurisdiction to entertain such 
plea. It is not correct to say that documents and identity of 
Petitioner was verified before the Petitioner was engaged. 
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It is also not correct to say that the Petitioner was 
discharging the work of permanent messenger. As per 
settlements, vacancies upto 31-12-94 were filled up against 
the waited list of temporaiy employees and vacancies for 
1995-96 has to be filled up against the wait list drawn for 
appointment of daily wage^casual labour. Further, for circle 
of Chennai wait list of daily wages was not finalized and 
hence hot published and there is only one wait list for the 
appointment of temporary employees. After the expiry of 
wait list, the Petitioner has no claim for permanent 
absorption. Hence, for all these reasons, the Respondent 
prays to dismiss the claim with costs. 

5. In the additional claim statement, the Petitioner 
contended that he was having been sponsored by 
employment exchange and having undergone medical 
examination, the Petitioner has fulfilled the criteria set out 
by the Respondent/Bank for selection of candidate for 
appointment in the post of me^enger and other class IV 
post. He was engaged in the messenger post in the 
subordinate cadre of the Respondent/Bank continuously 
with deliberate and artificial breaks. Therefore, the 
Respondent/Bank is duty bound to regularise the services 
of the Petitioner as he has acquired the valuable right 
enshrined in the Constitution of India. In the year 1998, the 
Respondent/Bank has issued a circular to the effect that 
under no circumstances, wait listed persons like the 
Petitioner be engaged even in menial category, thus, the 
Respondent/Bank imposed total ban for his future 
employment. Even though there were sufficient number of 
vacancies in class IV category, the Respondent/Bank 
deliberately delayed in filling up the vacancies by the wait 
listed worlmen with ulterior motive. The Respondent/Bank 
has been arbitrarily filling up the vacancies with the persons 
other than wait listed workmen according to their whims 
and fancies. Hence, the Petitioner prays that an award may 
be passed in his favour. 

6. Again, the Petitioner filed a rejoinder to the 
Counter Statement of the Respondent, wherein it is stated 
that all the settlements made by the bank with the State 
Bank of India Staff Federation were under Section 18( 1) of 
the Act and not under Section 18(3) of the Act. As per 
recruitment rules of the Respondent/Bank, recruitment of 
class IV staff in the Respondent/Bank is in accordance 
with the instructions laid down under codified circulars of 
the Respondent/Bank. Even in the Writ Petition before the 
High Court in W.P.No.7872 of 1991, the Petitioner 
questioned the settlement dated 27-10-88 and 9-1-91. It is 
false to allege that the settlements are contrary to the rights 
of the Petitioner. Hence, the Petitioner prays that an award 
may be passed in his favour. 

7. In these circumstances, the points for my 
consideration are:— 

(0 “Whether the demand of the Petitioner in Wait 
List No. 629 for restoring the wait list of 
temporary messengers in the Respondent/Bank 
and consequential appointment thereupon as 
temporary messenger is justified?” 


(i^ “To what relief the Petitioner is entitled?” 

Point No. 1: 

8. In this case, on behalf of the Petitioner it is / 
contended that the Petitioner in this case and the Petitioners 
in the connected industrial disputes have been sponsored 
by Employment Exchange and they having been called for 
interview and having been selected and wait listed in terms 
of the relevant guidelines/circulars of the Respondent/Bank 
in permanent vacancies in subordinate cadre on temporary 
basis. After engaging them intermittently for some years, 
the Petitioner in this case and other Petitioners in the 
connected disputes were terminated without any notice. 
Since Ae Respondent/Bank terminated several temporary 
employees in the year 1985, the State Bank Employees’ 
Union had filed a Writ Petition befbre the Supreme Court 
to protect the legal and constitutional rights of the workmen 
concerned and while the matter was pending in Writ Petition 
No. 542 (Civil) of 1987, the Respondent/Bank hurriedly 
entered into a settlement on the issue of absorption of 
temporary employees and filed it before the Supreme Court 
at the time of final hearing of the Writ Petition. This 
settlement has become an exhibit of the Respondent/Bank 
arul has been marked as Ex. Ml. The Petitioner in this case 
and the Petitioners in the connected cases attacked this 
settlement as it is not binding on them on the ground that 
they have been interviewed and selected in the permanent 
vacancy and Respondent/Bank without any intimation or 
notice denied an opportunity to work in the bank after 
31-3-1997 and therefore, they have raised the dispute in 
the year 1997 before the labour authorities and they 
questioned the retrenchment as unjust and illegal and they 
further prayed for reinstatement with back wages and other 
attendant benefits. 

9. On behalf of the Petitioner, it is contended that 
these Petitioners were recruited as temporary employees 
in the Respondent/Bank under the guidelines and circulars 
issued by the Respondent/Bank from time to time and 
further, the same guidelines carry the procedure for 
regularisation of service of the temporary employees and 
any settlement in this regard is redundant and in any case, 
the Petitioner is not bound by settlement under 
Section 18(1) entered into between the alleged Federation 
and the Respondent/Management. They further contended 
that though the Respondent/Bank has stated that the 
Petitioner has not worked for more than 240 days in a 
continuous period of 12 calendar months and was not in 
continuous service on 17-11-1987, therefore, they have no 
valid and enforceable right for appointment, in the wake of " 
strict instructions and circular^guidelines issued by the 
Respondent/Bank to the effect that temporary employees 
at branches/offices are not allowed to be in service 
exceeding 200 days, hence the question of Petitioner 
working for 240 days does not arise at all. Further, they 
have invoked the relevant provisions of Chapter V-A of the 
I.D. Act and it is preposterous to contend that the Petitioner 
has no valid and enforceable right for appointment as 
Sections 25G and 25H are very much applicable to the 
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Petitioners who are retrenched messengers and are eligible 
to be reinstated. Learned representative for the Petitioner 
contended that in 1996 LAB & IC 2248 CENTRAL BANK 
OF INDIA Vs. S. SATYAM AND OTHERS the Supreme 
Court has held that Chapter V-A of the I.D. Act providing 
for retrenchment is not enacted only for the benefit of the 
workmen to whom Section 25F applies but for all cases of 
retrenchment. Therefore, the application of Section 25H 
cannot be restricted only to one category of retrenched 
workmen. Therefore, the contention of the Respondent/ 
Bank that the Petitioner has no valid and enforceable right 
for appointment is untenable. It is further contended that 
on behalf of the Petitioner that Ex. W2, W3 and W8 as well 
as Ex. M8 which constitute/relate to the circular instrdetions 
of the Respondent/Bank issued from time to time in 
connection with the intplementation of the settlements on 
absorption and which are statutory in character. Further, a 
combined study of Ex.M 1 and the averments of MWl and 
MW2 and their testimonies during the cross-examination 
will clearly show how the bank has given a raw deal to the 
Petitioner from the beginning linking his future with the 
settlements. Further, Clause 1 of Ex. Ml deals with 
categorization of retrenched temporary employees into ‘A, 
B and C’, but this categorization of *A, B & C’ is quite 
opposed to the doctrine of ‘last come—first go’ or ‘first 
come— last go’ and therefore, the categorization in 
Clause 1 is illegal. Clause 1 (a) of Ex.Ml provides an 
opportunity to persons who were engaged on casual basis 
and allowed to work in leave/casual vacancies of 
messengers, farashes, cash coolies, water boys, sweepers 
etc. for absorption along with the other eligible categories 
of temporary employees is not valid. Further, engaging 
casuals to do messengerial work is in contravention of the 
guidelines mentioned in Reference Book on Staff matters, 
copy of which is marked as Ex. W8. Further, the appointment 
of daily wage basis for regular messengerial jobs etc. are 
strictly prohibited as per bank’s circulars/instructions. In 
such circumstances, the absorption of casuals along with 
the eligible categories is not valid. Therefore, these persons 
who were engaged by the Respondent/Bank on casual 
basis should not be given permanent appointment in the 
bank service. Those casuals were given more beneficial 
treatment in the matter of arriving at qualifying service for 
interview and selection. But, temporary employees have 
not been informed about this amendment which includes 
casuals affecting their interest and chance. Further, as per 
instructions in Ex.W2 four types of waiting lists have to be 
prepared. But the Respondent/Bank has alleged to have 
prepared only one wait list for each module as per Ex. M 10 
in this case. Those candidates under Ex. M10 were found 
suitable for appointment as messengers and sweepers. 
Even MW 1 is unable to say as to when the wait list Ex. 
MIO was prepared, but it is mentioned in Ex.MlO that it 
was prepared based on the settlement dated 17-11-87, 
27-10-88 and 9-1-91 which are marked as Ex. Ml, M3 and 
M4 respectively. But, when MWl has spoken about the 
settlements, he deposed that settlement dated 27-10-88 was 
not included in the Madras circle since the High Court 
order is there, but he has not produced any document in 


support of the so called non-inclusion except his bald 
statement. Further, according to MWl wait list under Ex. 
M10 was prepared on 2-5-92 but there is no pleading in the 
Counter Statement with regard to this wait list. Further the 
Hon’ble High Court has held in its order dated 23-7-99 in 
W.P. No. 7872 of 1991, which is marked as an exhibit, in 
which it is stated that ‘it is clear that the 1987 settlement 
was concerned with the temporary class IV employees who 
were paid scale wages as per Bipartite Settlement while the 
1988 settlement dealt with daily wager in Class IV category 
who were paid wages daily on mutual agreement basis. In 
such circumstances, as ri^tly contended the Respondent 
are not justified and combined the list of candidates covered 
under 1987 settlement and 1988 settlement since they formed 
two distinct and separate classes and they cannot treat 
one class and their action undoubtedly amounts to 
violation of Article 14 of Constitution of India.’ Further, 
the averment of MWl and the statements in Counter 
Statement are contrary to the above and it is nothing but a 
desperate attempt to wriggle out the illegality committed or 
perpetrated by the Respondent/Bank by combing equals 
with unequals. It is further contended on behalf of the 
Petitioner that as per deposition of MW 1 wait list under Ex. 
MlO comprises of both messengerial and non-messengerial 
candidates. While the temporary employees were appointed 
after due process of selection and were paid wages on the 
basis of industrywise settlement, it is ribt so in the case of 
casuals. Therefore, both belongs to two different and 
distinct categories. But, Ex. M3 provides for the same norms 
to the casuals as in the case of temporary employees in the 
matter of absorption. Therefore, it is violative of Articles 14 & 
16 of Constitution ofindia. Therefore, the Petitioner contended 
that preparation of Ex. MIO namely wait list is not inconfbrmity 
with the instructions of Ex.M2 and non-preparation of separate 
panels amounts to violation of circular. Secondly, it has not 
been prepared as per instructions in Ex. W2 circular regarding 
projected vacancies for the period from 1987 to 1994. 
Furthermore, no wait list was released/published even after 
the Court order in WMP No. 11932/91 W.P. No. 7872/91 
directing the Respondent/Bank to release the list of 
successful candidates pursuant to the first advertisement 
published in ‘The Hindu’ dated 1-8-88. Furthermore, wait 
list under Ex.MlO does not carry particulars about the 
candidates, date of initial appointment and the number of 
days put in by them to arrive at their respective seniority. 
From all these things, it is clear that Ex. MIO has been 
prepared in violation of instructions and ceased to have 
the credibility attached to the wait list. Above all, Ex. M1 
was not produced at the time of conciliation proceedings 
held during the year 1997-98 held at Chennai and Madurai 
and only during the year 2003 the Respondent/Bank 
produced the wait list Ex. M10 before this Tribunal marking 
it as a confidential document. It is further contended on 
behalf of the Petitioner that though the Respondent/Bank 
has alleged that these petitioners were engaged in leave 
vacancy, they have not been told at the time of initial 
appointment that their appointment was in leave vacancy. 
Furtfier, even before or after the settlement on absorption 
of temporary employees, the expression that they were 
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engaged in leave vacancy was used as a device to take 
them out of the principal clause 2 (oo) of the LD, Act, 1947. 
Though the Petitioner’s work in the Respondent/Bank is 
continuous and though the Petitioner has performed the 
duties continuously which is still in existence, the 
categorisation as such is not valid and the provisions of 
Sastry Award are also violated. Further, the representative 
of the Petitioner relied on the rulings reported in 1985 4 
see 201 H.D. SINGH Vs. RESERVE BANK OF INDIA 
AND OTHERS wherein the Supreme Oourt has held that 
**to employ workmen as *badlies \ casuals or temporaries 
and to continue them as such for many years with the 
object of depriving them of the status and privileges of 
permanent workmen is illegal. ” Learned representative 
further contended that Ex.M 10 wait list has not been 
prepared in accordance with principle of seniority in the 
legal sense, since the selected candidates with longest 
service should have priority over those who joined the 
service later and therefore, the wait list under Ex, MIO which 
has been drawn up is contrary to law and also bad in law. 
Thus, the Respondent/Bank has not acted in accordance 
with the law and the spirit of the settlement, but in utter 
violation and in breach of it. Though clause 2(e) of Ex, M4 
states that candidates found suitable for permanent 
appointment will be offered appointment against existing/ 
future vacancy anywhere in module or circle and in case, a 
candidate fails to accept the offer of appointment or posting 
within the prescribed period, he will be deemed to have 
refused it and the name shall stand deleted from the 
respective panel and he shall have no further claim for 
being considered for permanent appointment in the bank. 
The Respondent/Bank has not produced any document to 
show how he has arrived at the seniority and till date, it is 
a mystery as to who that senior was and there is no 
documentary evidence in support of the averment and also 
for the averment of MW 1, Therefore, the termination of the 
Petitioner who was in regular service of the Respondent/ 
Bank is arbitrary, mala fide and illegal and the Respondent/ 
Bank has not acted in accordance with the terms of 
settlement on absorption of temporary employees. Though 
the Respondent/Bank has produced Ex. M6 which alleged 
to be a copy of minutes of conciliation proceedings dated 
9-6-75 before Regional Laboin Commissioner (Central), 
Hyderabad, it is neither a 18(3) settlement nor 12(3) 
settlement as claimed by the Respondent/Bank which says 
only with regard to modification of Ex, Ml to M4.inade in 
terms of Ex. M6. Though the Respondent/Bank produced 
Ex. M7 and Ml 1 interim orders passed by High Court of 
Madras in.WMPNo. 11932/91 in W.P, No. 7872/91 ceased 
to have any relevance when the main writ has been disposed 
of in the year 1999 and therefore, they do not have any 
bearing in the case of the Petitioner. Further, though the 
Respondent/Management has examined two witnesses, the 
deposition of management witnesses during the cross- 
examination had become apparent that they have no 
personal knowledge about the settlements which arc marked 
as Ex. MI to M5. Above all, thou^ the Respondent/Bank 
has referred to voluntary retirement scheme. In the 
Respondent/Bank it was implemented only in the year 2001 


and it constitutes post reference period and hence evidence 
of Respondent/Bank has no application to the Petitioner’s 
case. The Petitioners have completed the service of 
240 days and more in a continuous period of 12 calendar 
months as enshrined under Sections 25B and 25F of the 
Industrial Disputes Act, therefore, their retrenchment from 
service is illegal and against the mandatory provisions of 
Section 25 and therefore, they are deemed to be in 
continuous service of the Respondent/Bank and they are 
entitled to the benefits under the provisions of I.D. Act. It 
is further contended on behalf of the Petitioner that though 
some of the Petitioners in the connected I.Ds have not 
completed 240 days, since the Respondent/Bank has not 
taken into consideration and not included the Sundays 
and paid holidays as days on which the Petitioners have 
actually worked and hence, they have also completed 240 
days in a period of 12 calendar months^ He also relied on 
the rulings reported in 1985 11 LLJ 539 WORKMEN OF 
AMERICAN EXPRESS INTER>IaTIONAL BAKKING 
CORPORATION Vs. MANAGEMENT OF AMERICAN 
EXPRESS INTERNATIONAL BANKING CORPORATION 
wherein the Supreme Court has held that ""the expression 
* actually worked under the employer' cannot mean that 
those days only when the workmen worked with hammer, 
sickle or pen but must necessarily comprehend all those 
days during which they were in the employment of the 
employer and for which he had been paid wages either 
under express or implied contract of service or by 
compulsion of statute, standing orders etc.” It is further, 
argued that call letters produced by the Petitioner will 
clearly prove that the Respondent/Bank has conducted 
the interview and selected the temporary employees who 
have reported to have submitted their application for 
absorption as per the bank’s circular and therefore, their 
retrenchment is illegal. In all these cases, the Petitioners 
were in employment as sub staff in early 1980s but were 
denied further engagement on account of settlements/ 
lapsing of wait lists and out of these Petitioners some of 
them have completed 240 days and more in a continuous 
period of 12 calendar months and they are in age group of 
40 to 50 years and for no fault of theirs, they find themselves 
stranded in life midstream. They have also not gainfully 
employed. In such circumstances, this Tribunal has to pass 
an award in their favour. 

10. But, as against this, the learned senior counsel 
for the Respondent/Bank contended that the reference 
made by the Government itself is not maintainable in view 
of the facts and circumstances of the case. The Petitioner 
in this case and the Petitioners in the connected disputes 
were not in continuous service. Hence, the question of 
regular appointment/absorption does not arise at all and 
their engagement was not authorised. Further, the 
Petitioners are estopped from making claim as they had 
accepted the settlements drawn under the provisions of 
Sections 18(1) and 18(3) of the ID. Act, in lieu of the 
provisions of law and implemented by the Respondent/ 
Bank and the claim of the Petitioners are not bona fide and 
are made with ulterior motive. Further, they have concealed 
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the material facts that the Petitioner was wait listed as per 
length of his engagement and could not be absorbed as he 
was positioned down in the seniority. The Respondent/ 
Bank was engaging temporary employees due to business 
exigency for the performance of duties as messenger. 
Further, the allegation that he was sponsored by 
Employment Exchange is incorrect and the allegation that 
he worked as temporary’ messenger is also incorrect, they 
were engaged against leave vacancies. The settlement 
entered into by the Respondent/Bank and the Federation 
were bonafide which were the only workable solution and 
is binding on the Petitioner. The Petitioner accepted the 
settlement and accordingly he was wait listed and therefore, 
the Petitioner is estopped from questioning ihc settlement 
directly or indirectly and his claim is liable to be rejected. 
Furthermore, the said settlements were not questioned by 
any union and the settlements were bank level settlements 
and operate throughout the country. Further, he relied on 
theruling^portedin 19911LU 323 ASSOCIATED GLASS 
INDUSTRIES LTD. Vs. INDUSTRIALTRIBUNAL A.P. 
AND OTHERS wherein under Section 12(3) the union 
entered into a settlement with the management f ^‘rt!ing the 
claim of 11 workmen and the workmen resigned from the 
job and received terminal benefits, but the workmen raised 
a plea before the Tribunal that they did not resign 
voluntarily. But the Andhra Pradesh High Court has held 
that "in ihc absence of plea that the scitlemeni reached 
in the course of conciliation is vitiated by fraud, 
misrepresentation or coercioti the sen lenient is binding 
on the workmefi " Learned counsel for the Respondent 
further relied on the rulings reported in 1997 II LLJ 1189 
ASHOK AND OTHERS Vs. MAHARASHTRA STATE 
TRANSPORT CORPORATION AND OTHERS wherein the 
Division Bench of the Bombay High Court has held that 
"therefore a settlement arrived at in ihc eonrse of the 
conciliation proceedings with a recognised majority 
union wdl be binding on all workmen oj the establishment, 
even those who belong to the minority union which had 
objected to the same. To that extern, it departs from the 
ordinary! /(^u' of contracts, the object obviously is to uphold 
the sanctity of settlements reached with the active 
assistance of the Conciliation Officer and to discourage 
an mdivtdu d employee or ceminorhy union from scuttling 
the settlement. " It further held that "there may be 
except> mal cases, where there may be allegations of mala 
fides, fraud or even corruption or other inducements. But, 
in the ihsence of such allegations, a settlement in the 
coursK of collective bargaining is entitled to due weight 
and consideration. " Learned counsel for the Respondent 
furtlier relied on the rulings reported in 19971 LLJ 308 K.C.P. 
LTD. Vs. PRESIDING OFFICER AND OTHERS wherein 
the preme Court has held that "settlements are divided 
info Cio categories namely (i) those arrived at outside 
(he c'inciliation proceedings under Section 18(1) of the 
Act and (ii) those arrived at in the course of 
concili ition proceedings under Section 18(3). A 
settlement of the first category has limited application 
and binds merely parties to it and settlement of the second 
category made with a recognised majority union has 


extended application as it will be binding on all workmen 
of the establishment Even in case of the first category, if 
the settlement was reached with a representative union of 
which the contesting workmen were members and if there 
was nothing unreasonable or unfair in the terms of the 
settlement, it must be binding on the contesting workmen 
also. He further relied on the rulings reported in AIR 2000 
SC469 NATIONALENGINEERING INDUSTRIES LTD. Vs. 
STATE OF RAJASTHAN AND OTHERS wherein the 
Supreme Court has held that '^settlement is arrived at by 
the free will of the parties and is a pointer to there being 
goodwill between them. When there is a dispute that the 
settlement is not bona fide in nature or that it has been 
arrived at on account of fraud, misrepresentation or 
concealment of facts or even corruption and other 
inducements, it could be subject-matter of yet another 
industrial dispute which an appropriate Governemnt may 
refer for adjudication after examining (he allegations as 
there is an underlying assumption that the settlement 
reached with the help of the conciliation officer must be 
fair and reasonable. " Relying on all these decisions, 
learned-counsel for the Respondent contended that though 
it is alleged that they are not parties to the settlement, 
since the Federation in which the Petitioner is also one 
among them, they have entered into settlement with the 
bank and therefore, it is binding on the Petitioner. Further, 
he argued that no union of the bank has questioned the 
settlement and in such circumstances, it cannot be said 
that it is not binding on them and he is estopped from 
disputing the same. 

11. Learned counsel for the Respondent further 
contended that though the reference made in this case and 
other connected disputes is ‘whether the demand of the 
workman with wait listNumber given for restoring the wait 
list of temporary messengers in the establishment of 
Respondent/Bank and consequential appointment 
thereupon as temporary messenger is justified?’ The 
Petitioner contended that the retrenchment made by the 
Respondent/Bank is not valid and he has to be reinstatec 
in service with full back wages etc. Hence, the Petitioner’s 
contention against the reference made by the Govemmen. 
is not valid. Further, in this case, the Court has to se<“ 
whether the restoration of wait list can be made as 
contended by the Petitioner and not reinstatement as 
alleged by the Petitioner in the Claim Statement. 

12. But, as against this on behalf of the Petitioner it 
is contended that mere wording of reference is not decisive 
in the matter of tenability of a reference and he relied on the 
rulings reported in 1998 LAB IC 345 SECRETARY, 
KOLLAM JILLA HOTEL AND SHOP WORKERS UNION 
Vs. INDUSTRIAL TRIBUNAL, KOLLAM wherein the 
Kerala High Court has held that "mere wording of reference 
is not decisive in the matter of tenability of a reference. 
Even though the Tribunal cannot go beyond the order of 
reference, ifpoints of difference are discernible from the 
material before it, it has only on duty and that is to decide 
the points on merits and not to find out some technical 
defects in the wording of reference, subjecting the poor 
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workman to hardship involved in moving the machinery 
again. ** It fiirther held that **the Tribunal should look into 
the pleading and And out the exact nature of pleading of 
the Petitioner to find out the exact nature of dispute instead 
of refusing to answer the reference on merits.” Further, he 
argued that the Tribunal has got power to go into the 
question whether the Petitioner is to be reinstated in service 
or not for which he relied on the rulings reported in 1998 
LAB IC1664 VAN SAG NATHAN ORIENT PAPER MILLS 
Vs. INDUSTRIAL TRIBUNAL & ORS. wherejn Ibe- 
Madhya Pradesh High Court has held that “the Tribunal 
cannot go behind the terms of reference, but that does not 
mean that it cannot look into the pleadings of parties.” He- 
also relied on the rulings reported in 1998 LAB IC 1507 
A. SAMBANTHAN Vs. PRESIDING OFFICER, LABOUR 
COURT, MADRAS, wherein it has been held that “it has 
been repeatedly held that the Labour Court should not 
attempt to consider the order under reference in a technical 
manner or a pedantic manner, but should consider the order 
of reference in a feir and reasonable manner.” He also argued 
that in Express Newspapers P. Ltd. case reported in AIR 
1993 SC 569 the Supreme Court has held that ‘‘the Tribunal 
has jurisdiction to consider all incidental matters also and 
the order of reference should not be construed in the 
manner which would prolong the industrial adjudication. 
The Labour Court is expected to decide the real nature of 
disputes between the parties and with that object in view, 
it should consider the order of reference in a fair and 
reasonable manner, though the order of reference is not 
happily framed nor was it framed to the high expectation of 
the Labour Court.” Relying on all these decisions, the 
representative for the Petitioner argued that though in the 
reference, it is not mehtioned that whether the retrenchment 
is valid or not, from the pleadings it is clear that the 
Petitioners have been retrenched from the Respondent/ 
Bank and therefore, this Tribunal can look into the pleadings 
of the Petitioners and can decide whether the Petitioner is 
entitled to be reinstated in service as alleged by him and 
whether he is entitled to the back wages as alleged by him. 
Therefore, the argument advanced on the side of the 
Respondent that it is beyond the scope of reference is 
without any substance. 

13. I find some force in the contention of the 
representative for the Petitioner. Therefore, I find this 
Tribunal is entitled to go into the question whether the 
relief prayed for by the Petitioner can be given to him or 
not? But, I find that the settlement was validly entered into 
between the Respondent/Bank and Federation and since it 
is not questioned by any of the unions of the Respondent/ 
Bank, I find the Petitioner is not entitled to question the 
settlement. 

14. Then the learned counsel for the Respondent 
contended that since the Petitioner mentioned that he has 
been kept in .the wait list and the time of wait list has been 
exhausted, now the Petitioner cannot question that he 
should be reinstated in service and he relied on the rulings 
reported in 1996 3 SCC 139 UNION OF INDIA AND 
OTHERS Vs. K. V. VHEESH wherein the Supreme Court has 


held that “the only question which falls for determination 
in this appeal is whether a candidate whose name appears 
in the select list on the basis of competitive examination 
acquires a right of appointment in Govt, service in an 
existing or a fiiture vacancy.” In that case, pruning of 
select list on reduction in number of vacancies was made 
in view of the impending absorption of steam surplus staff 
and a policy decision has been taken to reduce the number 
of vacancies and consequently, a certain number of bottom 
persons were removed from the select list and the remaining 
selectees were given appointments according to their 
comparative merits. In which, the Supreme Court has held 
that “in such circumstances, denial of appointment to the 
persons removed from the select list is not arbitrary and 
discriminatory.” He fiirther relied on the rulings reported in 
1997 6 SCC 584 SYNDICATEBANK&ORS. Vs, SHANKAR 
PAUL AND OTHERS wherein the Supreme Court has held 
that “by its letter dated 7-2-87 the bank informed the 
Respondents that the panel was valid for one year only 
and that inclusion of their names in the panel was not to 
confer on them any right to seek permanent appointment 
in the services of the bank. Considering the object with 
which the panel was prepared and the fact that it was a 
yearly panel expiring on 6-2-98, we are of the opinion that 
the Respondents did not get any right because of inclusion 
of their names in the said panel for permanent absorption 
in the services of the bank. Whatever conditional right 
they had come to an end with the expiry of the panel. The 
claim of the Respondents as contained in the W.P. was 
thus, misconceived and therefore, the le^ed Single Judge 
and the Division Bench, when it first decided the appeal 
were right in dismissing the Writ Petition and the appeal 
respectively.” He fiirther relied on the rulings reported in 
1991 3 SCC 47 SHANKARSAN DASH Vs, UNION OF 
INDIA wherein the Supreme Court has held that “candidates 
included in merit list has no indefeasible right to 
appointment even if a vacancy exists” and relying on all 
these decisions, learned counsel for the Respondent 
contended that since the Petitioner has no right to question* 
the wait list and since there is no mala fide on the part of 
the Respondent/Bank in preparing the wait list, it cannot 
be said that preparation of wait list was made with mala fide 
motive. Under such circumstances, after the expiry of the 
date namely 31-3-1997, the Petitioner cannot plead for 
restoration of the wait list and he cannot pray for 
reinstatement as alleged by him. Further, he relied on the 
rulings reported in 1992 LAB IC 2168 STATE OF 
HARYANA AND ORS. Vs. PIARA SINGH AND OTHERS 
wherein the Supreme Court has held that “now coming to 
the direction that all those ad-hoc temporary employees 
who have continued for more than a year should be 
regularised, we find it difficult to suhain it. The direction 
has been given without reference to the existence of a 
vacancy. The direction in effect means that every ad-hoc/ 
temporary employee who has been continued for one year 
should be regularised even though (a) no vacancy is 
available for him which means creation of a vacancy; 
(b) he was not sponsored by Employment Exchange nor 
was he appointed in pursuance of a notification calling 
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for applications which means he had entered by a back 
door; (c) he was not eligible and qualified for the post 
at the time of his appointment; (d) his record of service 
since his appointment is not satisfactory. These are the 
additional problems indicated by us in para 12 which would 
arise from giving of such blanket orders. None of the 
decisions relied upon by the High Court justify such 
wholesale, unconditional orders. Moreover, from the mere 
continuation of an ad-hoc employee for one year, it cannot 
be presumed that there is need for regular post. Such a 
presumption may be justified only when such continuance 
extends to several years. Further, there can be no rule of 
thumb in such matters. Conditions and circumstances of 
one unit may not be the same as of the other. Just because 
in one case, a direction was given to regularise employees 
who have put in one year’s service as far as possible and 
subject to fulfilling the qualifications, it cannot be held 
that in each and every case, such a direction must follow 
irrespective of and without taking into account the other 
relevant circumstances and considerations. The relief must 
be moulded in each case having regard to all the relevant 
facts and circumstances of that case. It cannot be a 
mechanical act but a judicious one. From this, the impugned 
directions must be held to be totally untenable and 
unsustainable. Thus, the Supreme Court set aside the orders 
of Lower Courts. He further relied on the decision reported 
in 1997 11 see 1 ASHWANl KUMAR AND OTHERS Vs. 
STATE OF BIHAR AND OTHERS wherein the Full Bench 
of the Supreme Court has considered the above 
regularisation of appointment in excess of sanctioned posts. 
‘'So far as the question of confirmation of these employees 
whose entry itself was illegal and void is concerned, it is to 
be noted that question of confirmation or regularisation of 
an irregularly appointed candidate would arise, if the 
candidate concerned is appointed in an irregular manner or 
on ad-hoc basis against an available vacancy which is 
already sanctioned. But, if the initial entry itself is 
unauthorised and is not against any sanctioned vacancy, 
question of regularising the incumbent on such a non¬ 
existing vacancy would never survive for consideration 
and even if such purported regularisation or confirmation 
is given, it would be an exercise in futility. It would amount 
to decorating a still bom baby. Under these circumstances, 
there was no occasion to regularise them or to give them 
valid confirmation. The so called exercise of confirming 
these employees, therefore, remained a nullity.” Therefore, 
learned counsel for the Respondent contended that these 
temporary employees were appointed only due to 
exigencies and they have not appointed against any regular 
vacancy and they have only appointed in leave vacancies 
and therefore, they are not entitled to claim any absorption 
in the Respondent/Banx. Further, he relied on the rulings 
reported in AIR 1997 SCC 3657 HIMANSHU KUMAR 
VIDYARTHI & ORS Vs. STATE OF BIf lAR AND ORS. 
wherein the Supreme Court has held that “they are 
temporary employees working on daily wages. Under these 
circumstances, their disengagement from service cannot 
be construed to be a retrenchment under the l.D. Act. The 
concept of retrenchment therefore, cannot be stretched to 


such an extent as to cover these employees. Since they are 
only daily wage employees and have no right to the posts, 
their disengagement is not arbitrary.” He further relied on 
the rulings reported in 1994 3 LLJ (Supp.) 754 wherein 
the Rajasthan High Court has held that “Under 
Section 25G of the l.D.Act retrenchment procedure 
following principle of‘last come - first go’ is not mandatory 
but only directory, on sufficient grounds shown, the 
employer is permitted to depart from the said principle 
retrenching seniors and retaining juniors.” Though in this 
case, the Petitioner has alleged that his juniors have been 
made permanent in banking service, he has not 
established with any evidence that his juniors 
were made permanent by the Respondent/Bank. Any 
how, if the Petitioner has shown anything, the 
Respondent/Bank is ready to establish the fact before 
this Tribunal that he has worked more days than the 
Petitioner. In such circumstances, the prayer for 
reinstatement in the services of Respondent/Bank 
cannot be given to the Petitioner and, therefore, the claim 
is to be dismissed with costs. 

15. Learned Senior Advocate fiirther argued that 
even in recent decision reported in 2006 4 SCC 1 
SECRETARY, STATE OF KARNATAKA Vs. UMA DEVI, 
the Supreme Court has held that “merely because a 
temporary employee or a casual wage worker is continued 
for a time beyond the term of his appointment, he would 
not be entitled to be absorbed in regular service or made 
permanent merely on the strength of such continuance, if 
the original appointment was not made by following a due 
process of selection as envisaged by relevant rules. It is 
not open to the Court to prevent regular recruitment at the 
instance of temporary employees whose period of 
employment has come to an end or of ad-hoc employees 
who by the very nature of their appointment, do not acquire 
any right.” Further, it has also held that “ it is not as if, the 
person who accepts an engagement either temporary pr 
casual in nature is not aware of his employment. He accepts 
the employment with open eyes. It may be true that he is 
not in a position to bargain-not at arms length since he 
might have been searching for some employment so as to 
eke out his livelihood and accepts whatever he gets. But 
on that ground alone, it would not be appropriate to jettison 
the constitutional scheme of appointment, perpetuate 
illegalities and to take the view that a person who has 
temporarily or casually got employed should be directed 
to be continued permanently. By doing so, it will be creating 
another mode of public appointment which is not 
permissible.” Further, the Supreme Court while laying down 
the law, has clearly held that “unless the appointment is in 
terms of the relevant rules and after a proper competition 
among qualified persons, the same would not confer any 

right on the appointee.It has to be clarified that merely 

because a temporary employee or a casual wage worker is 
continued for a time beyond the term of his appointment, 
he would not be entitled to be absorbed in regular service 
or made permanent merely on the strength of such 
continuance, if the original appointment was not made by 
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following a due ^ocess of selection as envisaged by 
relevant rules.” Further, in CDJ 2006 SC 443 NATIONAL 
FERTILIZERS LTD, AND OTHERS Vs. SOMVIR SINGH, 
wherein the Supreme Court has held that “regularisation 
furthermore, is not a mode of appointment and if 
appointment is made without following the rules, the same 
being a nullity, the question of confirmation of an employee 
upon the expiry of purported period of probation would 
not arise.” Further, in CDJ 2006 SC 395 MUNICIPAL 
COUNCIL, SUJANPUR Vs. SURINDER KUMAR, the 
Supreme Court has held that “it is not disputed that the 
appointmept of the Respondent was not in sanctioned post. 
Being a ‘State’ within the meaning of Article 12 of the 
Constitution of India, the Appellant for the purpose of 
recruiting its employees was bound to follow the recruitment 
rules. Any recruitment made in violation of such rules as 
also in violation of constitutional scheme enshrined under 
Articles 14 and 16 of the Constitution of India would be 
void in law.” Further, in 2006 2 LLN 89 MADHYA 
PRADESH STATE AGRO INDUSTRIES DEVELOPMENT 
CORPORATION Vs. S.C. PANDEY wherein the Supreme 
Court has held that “only because an employee had worked 
for more than 240 days of service by that itself would not 
confer any legal right upon him to be regularised in service.” 
The Supreme Court also held that “the changes brought 
about by the subsequent decisions of this court probably 
having regard to the changes in the policy decisions of 
the Govt, in the wake of prevailing market economy, 
globalisation, privatisation and outsourcing is evident, in 
view of the settled legal position, as noticed hereinbefore.” 

16. Relying on all these decisions, learned counsel 
for the Respondent contended that since the Petitioner 
has not been appointed for regular post nor has he been 
appointed in regular vacancy or sanctioned post, the 
Petitioner is not entitled to claim regularisation of his service. 
Further, when they have not been questioned the five 
settlements entered into between the Respondent/Bank 
and Federation and since they have not questioned the 
wait list prepared by the Respondent/Bank, they are not 
entitled to dispute the same and they are estopped from 
doing so. Further, their prayer before the labour authorities 
was only to restore the wait list and also for appointment 
thereon as temporary messenger as per wait list. Under 
such circumstances, after expiry of the period mentioned 
in the settlements which were subsequently amended by 
settlements, the Petitioners cannot now question either 
the preparation of wait list or number allotted to them. Under 
such circumstances, itn;annot be questioned by the 
Petitioner. 

17.1 find much force in the contention of the learned 
counsel for the Respondent. Though in the Claim 
Statement, the Petitioners have made so many allegations 
with regard to preparation of wait list and also settlements 
entered into between the Respondent/Bank and Federation, 
at the time of reference, they have not questioned the 
settlement nor the number allotted to each individual in the 
wait list. Further, the Petitioners have not questioned the 
settlement and they have not alleged that settlement was 


not a bona fide in nature or it has been arrived at on account 
of mala fide, misrepresentation, fraud or even corruption or 
other inducements. Under such circumstances, I find the 
Petitioners cannot now question the settlements at this 
stage and since they are only temporary employees and 
since it is not shown before this Tribunal that the 
Respondent/Bank has got sanctioned posts for temporary 
employees to be absorbed, I find the Petitioners cannot 
claim for reinstatement or regularisation in services of the 
Respondent/Bank. 

18. Further, the representative for the Petitioner 
contended that in similar cases, this Tribunal had ordered 
for reinstatement with back wages and these disputes are 
also similar in nature and hence, the Petitioners are entitled 
for the same relief 

19. But, I find since the Supreme Court has held that 
temporary employees are not entitled to claim any rights 
for regularisation, merely because they have completed 
240 days of continuous service in a period of 12 calendar 
months and the Supreme Court has also held that each 

^ case must be considered on its own merit and the changes 
brought about by the subsequent decisions of the Supreme 
Court probably having regard to the changes in the policy 
decisions of the Govt, in the wake of prevailing market 
economy, globalisation, privatisation and outsourcing is 
evident, I find the Petitioner is not entitled to claim 
regularisation or reinstatement in the Respondent/Bank as 
alleged by him. Therefore, I find this point against the 
Petitioner. 

Point No. 2 : 

The next point to be decided in this case is to what 
relief the Petitioner is entitled? 

20. In view of my foregoing findings that the 
Petitioner is a temporary employee and he is not entitled to 
be absorbed in regular service or made permanent merely 
on the strength of such continuance of work, I find the 
Petitioner is not entitled to any relief as claimed by him. 
No Costs. 

21. Thus, the reference is answered accordingly. 

(Dictated to the P.A., transcribed and typed by him, 
corrected and pronounced by me in the open court on this 
day the 31 st January, 2007.) 

K. JAYARAMAN, Presiding Officer 

Witnesses Examined:— 

For the Petitioner WW1 Sri P. Natarajan 

WW2 Sri V. S. Ekambaram 

For the Respondent MWl SriC. Mariappan 
MW2 Sri T. L. Selvaraj 

Documents Marked:— 

Ex. No. Date Description 

W1 01-08-88 Xerox copy of the paper publication in 

daily Thanthi based on Ex. Ml. 
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W2 20-04-88 Xerox copy of the administrative 
guidelines issued by Respondent/Bank 
for implementation of Ex. M1. 

W3 2404-91 Xerox copy of the circular of 
Respondent/Bank to all Branches 
regarding absorption of daily wagers in 
Messenger vacancies. 

W4 01 -05-91 Xerox copy of the advertisement in The 

Hindu on daily wages based on Ex. W4. 

W5 2008-91 Xerox copy of the advertisement in The 
Hindu extending period of qualifying 
service to daily wagers. 

W6 1503-97 Xerox copy of the circular letter of Zonal 

Office, Chennai about filling up of 
vacancies of messnger posts. 

W7 2503-97 Xerox copy of the circular of 
Respondent/Bank to ail Branches 
regarding identification of massenger 
vacancies and filling them before 
31-3-97. 

W8 Nil Xerox copy of the instructions in 
Reference book on staff about casuals 
not to be engaged at office/branches to 
do messengeriafwork. 

W9 22-11-97 Xerox copy of the service certificate 
issued by Kattur ADB Branch. 

WIO 24-11-97 Xerox copy of the service certificate 
issued by Lalgudi Branch. 

Wll 21-05-98 Xerox copy of the service certificate 
issued by Tiruchirapalli Town Branch. 

W12 Nil Xerox copy of the administrative 

guidelines in reference book on staff 
matters issued by Respondent/Bank 
regarding recruitment to subordinate 
cadre & service conditions. 


W13 

NU 

Xerox copy of the Vol, Ill of Reference 
book on Staff matters upto 31-12-95. 

W14 

06-03-97 

Xerox copy of the call letter from Madurai 
zonal office for interview of messenger 
post—V. Muralikannan. 

W15 

064)3-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—K. Subburaj. 

W16 

0603-97 

Xerox copy of the call letter from 
Madurai zonal office for interview of 
messenger post—J. Velmurugan. 

W17 

17-03-97 

Xerox copy of the service particulars— 
J, Velmurugan. 

W18 

26-03-97 

Xerox copy of the letter advising 
selection of part time Menial—G. Pandi. 


W19 

31-03-97 

Xerox copy of the appointment order to 
Sri G. Pandi. 

W20 

Feb. 2005 Xerox copy of the pay slip off. Sekar 
for the month of February, 2005 wait list 
No. 395 of Madurai Circle, 

W21 

13-02-95 

Xerox copy of the Madurai Module 
Circular letter about engaging temporary 
employees from the panel of wait list. 

W22 

09-11-92 

Xerox copy of the Head Office circular 
No. 28 regarding norms for sanction of 
messenger staff. 

W23 

09-07-92 

Xerox copy of the minutes of the Bipartite 
meeting. 

W24 

094)7-92 

Xerox copy of the settlement between 
Respondent/Bank and All India Staff 
Bank of India Staff Federation for 
implementation of norms—creation of 
part time general attendants. 

W25 

07-02-06 

Xerox copy of the local Head Office 
circular about conversion of part time 
employees and redesignate them as 
general attendants. 

W26 

31-12-85 

Xerox copy of the local Head Office 
circular about appointment of temporary 
employees in subordinate cadre. 

For the Respondent/Management:— 

Ex. No. Date 

Description 

Ml 

17-11-87 

Xerox copy of the settlement. 

M2 

16-7-88 

Xerox copy of the settlement. 

M3 

27-10-88 

Xerox copy of the settlement. 

M4 

94)1-91 

Xerox copy of the settlement. 

M5 

304)7-96 

Xerox copy of the settlement. 

M6 

9-06-95 

Xerox copy of the minutes of conciliation 
proceedings. 

M7 

28-05-91 

Xerox copy of the order in W.P. 
No. 7872/91. 

M8 

154)5-98 

Xerox copy of the order in O.P. 
No. 2787/97 of High Court of Orissa. 

M9 

104)7-99 

Xerox copy ofthe order of Supreme Court 
in SLP No. 3082/99. 

MIO 

Na 

Xerox copy of the wait list of Trichy 
Module. 

Mil 

25-10-99 

Xerox copy of the order passed in CMP 


No. 16289 and 16290/99 in W.A. 
No. 1893/99. 
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3#T^OT, ^ 122/1998) ^ 

Wfro 17-8-07 ^ I 

[U 13?!-22012/14/1997-3^3TR(^-II)] 
3^^ ^HTR 3^1^71^ 

New Delhi, the 20th August, 2007 
S.O, 2566—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
122/1998) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in theAnnexure 
inthe Industrial Dispute between the employers in relation 
to the management of SECL and their workman, w^as which 
received by the Central Government on 17-8-2007. 

[No. L-220{2/14/1997-IR(C-Il)] 
A JAY KUMAR GAUR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
JABALPUR 

No,CGIT/LC/R/'122/98 
Presiding Officer: Shri C. M. Singh 
Vice President, 

Koyla Mazdoor Sabha, 

Hasdeo Area, ShastriNagar, 

Post: Jhimar Colliery*, 

Distt: Shahdol (MP) Uniony'workmen 

Versus 

Sub Area Manager, 

Kurja Sub Area of S.E.C.L., 

Post: Bijuri, 

Distt: Shahdol (MP) Management 

AWARD 

Passed on this 15th day of June, 2007 

1. The Government of India, Ministry of Labour 
vide its Notification No. L-22012/14/97-IR (CM-II) dated 
22/25-05-98 has referred the following dispute for 
adjudication by this Tribunal:— 

“Whether the action of the Sub Area Manager, 
Khurja Sub Area of SECL, Hasdeo Area in not paying 
difference of wages/acting allowance and not regularising 
S/Sh. Sambhu S/o Sriram, Alamgiri S/o Rasul, Mohita S/o 
Mohanlal, Manoj S/o Chhanga and Ravi S/o Nathu as SDL 
Operators is legal and justi fialed if notm what relief the 
workman were entitled?” 

2. Vide order dated 14-06-07 passed on the order 
sheet of this reference proceeding, dereference proceeded 
exparte against workmen/union. 

3. No Statement ofClaim has been filed on behalf of 
workmen/union. Likewise no Written Statement has been 
filed on behalf of management. 


4. There is no evidence of the parties on record. 

5. I have heard Shri A.K. Shashi, Advocate, the 
learned counsel for the management. 

6. It is a no evidence case. The workmen/union thus 
have failed to prove their case. Therefore the reference 
deserve to be decided in favour of management and against 
the workmen/union. Having considered the facts and 
circumstances of the case, 1 am of the view that the parties 
should be directed to bear their own costs in this reference. 

7. In view of the above the reference is decided in 
favour of management and against the workmen/union Shri 
Shambhu and 4 others holding that the action of the Sub 
Area Manager, Khurja Sub Area of SECL, Hasdeo Area in 
not paying defference of wages/acting allowance and not 
regularising S/Shri Shambhu S/o Sriram, Alamgiri S/o Rasul, 
Mohita S/o Mohanlal, Manoj S/o Chhanga and Ravi S/o 
Nathu as SDL Operators is legal and justified. Consequently 
the workmen are not entitled to any relief The parties shall 
bear their own costs of this reference. 

8. Copy of the award be sent to the Government of 
India, Ministr>' of Labour as per rules. 

C. M. SINGH, Presiding Officer 

M 20 3FTM, 2007 

^.arr. 2 S 67 .—1947 (1947 

^14) ^ TO TTH. i 1?:^. 

^ ^ 3 ^ 7 : " 3 ^ ^ 

^ wn 37/2002) 

^ch l R l d 20-8-07 I 

[U •i3:^-22012/106/2001-3nf3nT(#R?-lI)] 
STiRt 3>HK Rte, 31ffTOTft 
New Delhi, the 20th August, 2007 
S.O, 2567.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref 37/2002) 
of the Cent. Govt. Indus. Tribunal-Cum-Labour Court, 
Jabalpur as shown in the Annexure in the Industrial 
Dispute between the management of SECL, Kusumunda 
Project, and their workmen, received by the Central 
Government on 20-8-2007. 

[No. L-22012/106/2001-IR (CM-II)] 
AJAY KUMAR GAUR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
JABALPUR 

No.CGrT/LC/R/37./2002 
Presiding Officer: Shri C. M. Singh 
Sh. M.D. Diwan, Vice President, 

Madhya Pradesh Koyla 
Shramik Sangh (CITU), 

No. M/192/, Pump House Colony, 

P. O. Korba Colliery, 

Korba—495679 Union./workmen 
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Versus 

The Chief General Manager, 

S.E.C.L., Kusuinunda Area, 

P O: Kusumunda Colliery, 

Distt: Korba 

Korba Management 

AWARD 

Passed on this 27th day of June, 2007 

1. The Government of India, Ministry of Labour vide 
its Notification No.L-<22012/106/2001 (IR(CM-n)) dated 
21-02-2002 has referred the following dispute for 
adjudication by this Tribunal:— 

‘'Whether the action of the management of SECT, 
Kusumunda Area in giving appointment to Shri 
Narendra Singh S/o Daud Singh when he w^as below 
18 years of age and subsequently promoting him 
superceding S/Sh, Manga) Das and 7 others is legal 
and justified? If not, to what relief, S/Sh. Mangal Das 
and 7 others are entitled to 

2 .Vide order dated 06-7-05 on the order sheet of this 
proceeding, the reference proceeded ex-parte against the 
workmen Sh, Mangal Das and 7 others/Union as no body 
put in appearance on behalf of workmen/Union. No 
statement of claim filed on behalf of workmen/ Union. 

3. .The management filed their written statement. Tlieir 
case in brief is as follows: 

Sh. Narendra Singh was initially appointed as General 
Mazdoor Cat.-I. w.e.f 22-11-79. His appointment w'as as a 
land effected person. Subsiquently he was given promotion 
to the post of Clerical Grade-Ill in the year 1981, Clerk 
Grade-11 in the year 1982, Clerk special Grade in the year 
1991 and at present he is working as Office Superintendent 
since 1999. Workmen Sh. Mangaldas and 7 otliers vvere 
also appointed initially as clerical mazdoor and 
subsequently they were given promotion at different 
categories in different dates. The date of birth of Sh. N. 
Singh according to office record is 27-8-62. A DfC was 
constituted for considering departmental promotion of Sr. 
Clerk to the post of Office Superintendent in T & S Gr. A 
and in respect of Sr. Cashier to the post of Chief Cashier in 
T & S Gr.A. approved by JBCCI promotion to the post of 
Office Superintendent is done on the basis of merit-cum- 
seniority' by a duly constituted DPC. The experience 
required for promotion to the post of Office Superintendent 
is 5 years as Special Gr. ClerWSr. Clerk. All the claimants 
who were working as Sr. Clerk were called for tesLinterview 
by DPC in the year 1999 for promotion to the post of Office 
Supdt. Shri Narendra Singh stood as First in the tesf 
intenaew and obtained highest marks i.e. 75 marks on the 
basis ofmcrit-cum-seniority as declared by the DPC. That 
the claimajit Shri Mangal Das got 74 marks and therefore 
he stood second. Shri Laxman Singh got 68 marks therefore 
he stood 3rd. At the relevant time there were only 2 vacant 
posts. Therefore, the DPC reccimmended the name given at 
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Sr No. 1 namely Narender Singh and one post was kept 
vacant for SC Candidates. It may not be out of pace to 
mention here that Shri Narendra Singh is a ST candidate. 
The subsequent DPC held on different dates also 
recommended the name of the remaining candidates for 
promotion and accordingly vide Office Order No. 3243 
dated 04-02-2002 the following poisons were given 
promotion:— 

1. Nileshwar Singh 

2. T,R.Sahu 

3. J. R.Markam 

It is submitted that all the claimant who are in service 
have been given promotion to the post of Office Supdt. 
T & S Grade-A as per the recommendations given by the 
DPC from time to time. There is no supercession by Shri 
N arendra Singh as cllleged. He was given promotion first 
as per the recommendations of DPC. It is pleaded in the 
Written Statement that there is no merit in the present 
dispute. 

4. The management in order to prove their case filed 
affidavit of Shri Sanjay Kumar, the then working as Senior 
Personnel Officer in SECL, Kusmunda OCP. 

5. 1 have beared Shri A. K. Shashi, Advocate, learned 
counsel for the management. 

6. I have very carefully gone through the entire 
evidence on record. 

7. As the case proceeded ex parte against the 
workmen/union, there is no evidence of workmen/un ion in 
support of their qase. The case of the management is fully 
proved from the imcontroverted and unchallenged affidavit 
of management’s witness Shri Sanjay Kumar. The reference, 
therefore, deserves to be decided in favour of management 
and against the workmen/union. Having considered the 
facts and circumstances of the case, 1 am of the view that 
the parties be directed to bear their own costs of this 
reference proceeding. 

8. In view of the above the reference is decided in 
favour of the management and against the workmen Shri 
Mangal Das & 7 others holding that the action of the 
management of SECL, Kusmunda Area in giving 
appointment to Shri Narendra Singh S/o Daud Singh when 
he was below 18 years of age and subsequently promoting 
him superceding S/Shri Mangal Das and 7 others is legal 
and justified. Consequently workmen Siiri Mangal Das and 
7 others are not entitled to any relief. The parties shall bear 
their own costs of this reference. 

9. Let the copies of the award be sent to the 
Government of India, Ministry of Labour and Employment 
as pennies. 

C. M. SINGH, Presiding Officer 
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[U l??T-22012/221/1997-3nfaTR(#-Il)] 
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New Delhi, the 20th August, 2007 

S.O. 2568.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
31/1998) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Asansol as shown in the Annexure 
in the Industrial Dispute between the employers in relation 
to the management of ECLand their workmen, which was 
received by the Central Government on 17-8-2007. 

[ No. L-22012/221/1997-IR (C-II)] 
AJ AY KUMAR GAUR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOYT. INDUOTRIAL 
TRTOUNAIXUM-LABOUR COURT, ASANSOL. 
PRESENT: Sii Md. Sarfaraz Khan, 

Presiding Officer. 

REFERENCE N0.31 OF 1998. 

PARTIES: Agent, Modern Satgram Colliery of ECL, 
Devchandnagar, Burdwan 
Vrs. 

The Organising Secretary, Colliery Mazdoor 
Sabha, Asansol, Burdwan. 
REPRESENTATIVES: 

For the management : Sri P. K. Das, Advocate. 

For the union : Sri M. Mukherjee, Advocate. 

(Workman). 

INDUSTRY: COAL STATE: WEST BENGAL 

Dated the 31-07-2007 
AWARD 

In exercise of powers conferred by clause (d) of 
Sub-section (1) and Sub-section 2(A) of Section 10 of the 
Industrial Disputes Act, 1947 (14 of 1947), Govt, of India 
through the Ministry of Labour vide its letter No. L-22012/ 
221/97- IR(CM-II)) dated 22-07-98 has been pleased dated 
to refer the following dispute for adjudication by this 
Tribunal. 

SCHEDULE 

“Whether the action of the Management of ECL, 
Modem Satgram Colliery in dismissing Sh. Chattu 
Majhi from services w.e. f. 6-5-93 is legal and 
justified? If not, to what relief is the workman 
entitled ?” 


After having received the Order No. Lr22012/221/97- 
IR(CM II) dated 22-07-1998 of the aforesaid reference from 
the Govt, of India, Ministry of Labour. New Delhi for 
adjudication of the dispute, a reference Case No. 31 of 1998 
was registered on 10-08-98 and accordingly an order to that 
effect was passed to issue notices to the parties corK:emed 
^ through the registered post directing them to appear in the 
court on the date fixed and file their written statement along 
with the relevant documents and a list of witnesses in support 
of their claims. Pursuant to the said order notices by the 
registered post were sent to the parties concerned. Sri 
P.K.Das, Advocate and Sri M. Mukherjee, Advocate 
appeared in the court to represent the management and the 
union or the workman concerned respectively. 

From perusal of the record it transpires that both the 
parties filed their written statement in support of their claims. 
It is further clear from the order sheets of the record that 
the case was fixed for final hearing on merit of the case on 
14-2-06 but both sides prayed for time to gel themselves 
ready for heslring of the case which was allowed fixing next 
date 19-4-06. The record goes to show that the parties 
remained absent on that day. It is further clear from the 
record that w.e.f. 19-4-06 tp_ 14-2-07 no step was taken by 
the union. The learned lawyer for the union submitted that 
he has got no instruction from the union or workman side 
and made an endorsement to that effect. So it is apparent 
that the union or the workman has got no interest in this 
case and they do not want to proceed further with this 
record. In the prevailing facts and circumstance of the case 
it is not advisable and proper to keep this old record 
pending any more as no useful purpose is to be served. As 
such it is hereby 

ORraRED 

that let a “No Dispute Award” be and the same is 
passed. Send the copies of the award to the Govt, of 
India, Ministry of Labour, New Delhi for information and 
needful The reference is accordingly disposed of. 

MD. SARFARAZ KHAN, Presiding Officer 
^ 20 2007 

2569.—3i?f«lpFW, 1947 (1947 
14) ^ TO 17 ^ TO. 

■pif^ 4 i 

3rfVTO>t, ^ ■'TTO 139/1998) 4^) 

'4^ 17-8-2007 ^ 3TO ^30 
«n I 

[Ti TO-22012/261/1997-3n|3mC?ft-II) ] 
31^ g>HK 3^f^^4>l^ 

New Delhi, the 20th August, 2007 

S.O. 2569.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
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Government hereby publishes the Award (Ref. No. 

139/1998) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in the Annexure 
in the Industrial Dispute between the employers in relation 
to the management of FCL and their workmen, which 
received by the Central Government on 17-8-2007. 

[ No. L-22012/261/1997‘IR (C-Il)] 
AJAY KUMAR GAUR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
JABALPUR 

NO.CGIT/LC/R/139/98 

PRESIDING OFFICER: SHRI C.M. SINGH 

FCl Workers Union, 

Calcutta The Jt. Secy, 

FCl WU, 58/1, 

Diamond Harbour Road, Calcutta, 

Calcutta. Unjon/workmen 

Versus 

Sr. Regional Manager, 

FCl, Chetak Building, 

M.P.Nagar, 

Bhopal - 462 01L Management 

AWARD 

Passed on this 09th day of July-2007 

The Government of India, Ministry of Labour 
v/c/e its Notification No.L-22012/26 l/97/IR(CM-II) dated 
20-07-1998 has referred the following dispute for 
adjudication by this tribunal: 

‘‘Whether the action of the management of Food 
Corporation of India in not regularizing 25 food 
handling workers working in FCl, FSD, Gohad Depot, 
w.e.f. Jan, 97 is legal & justified? Ifnot, to what relief 
are the workers entitled ?” 

2. Vide Order dated 22-07-05 the reference proceeded 
ex-parte against the workmen/union. No statement of claim 
has been filed on behalf of workmen/union. 

3, The management filed their written statement. Their 
case in brief as follows :— 

The management has taken preliminary objection that 
the Government of India while referring the dispute vide its 
order dated 20-7-1998 has not disclose the names of so 
called handling workers and therefore this reference is not 
maintainable. The Handling work in the godown of the 
management was being carried out through handling and 
transport contractor appointed by the management, time 
to time. Shri Ramkant Kushwaha was appointed as Handling 
and Transport contractor w.e.f 03-04-1992 to 02-04-1994 
and on expiry of the contract period, he refused to carry 
out the work for further period. The subsequent tender for 
appointment of regular contractor was scrapped due to 


[PartII—SEC. 3{ii)] 
= t 

high rates. Since no other alternative was left, therefore, 
the work was got done through Shri Man Singh, who was 
head of Labourers already working therein on the same 
terms and conditions of the contractor. This arrangement 
continued from 03-04-1994 till 28-02-1995 till now contractor 
was appointed. Due to continuous pressure/hindrance 
caused by the Labourers and due to continuous resistance 
by the then contractors the work under contract was 
paralyzed. Since no ultemative was available therefore 
arrangement was made that Shri Dataram & Kesharlal 
Labourers will carry out the handling work as mukaddam 
with the help of other Labours. Thus the management 
carried out the handling and transport work through 
contractor thus The Food Corporation of India has no 
employer-employee relationship with the workers engaged 
by the Labour/Mukaddam. The workmen were not the 
employees of the management and question their 
regularization does not arise. 

4. The management in order to prove their case filed 
affidavit of Shri K.B. Gupta, the then Manager (lRL),Food 
Corporation of India, Area Office, Gwalior (MP). 

5.1 have heard Shri S.K. Rao, Sr. Advocate for the 
management. I have very carefully gone through the 
evidence on record. 

6. As the case proceeded ex-parte against the 
workmen/union no evidence has been adduced for proving 
their case. Against the above, the case of management is 
fully proved by the uncontroverted & unchallenged 
affidavit of management’s witness Shri K.B. Gupta. The 
reference, therefore, deserves to be decided in favour of 
management and against the workmen/union. Having 
considered the facts and circumstances of the case, I am of 
the view that the parties should bear their own costs of 
this reference. 

7. In view of the above, the reference is decided in 
favour of management and against the workmen/union, 
holding that the action of management of FCl in not 
regularizing 25 food handling workers working in FCl, FSD, 
Gohad Depot w.e.f January, 1997 is legal and justified. 
Consequently 25 Food handling workers are not entitled 
to any relief The parties shall bear their own costs of this 
reference. 

8. Let the copies of this award be sent to the 
Government of India, Ministry of Labour and Employment, 
New Delhi as per rules. 

C. M. SINGH, Presiding Officer 
^ 20 2007 
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arsR ^piR ffte, sffsRiRt 
New Delhi, the 20th August, 2007 
S.O. 2570.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
162/1997) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in theAnnexure 
in the In(fustrial Dispute between the employers in relation 
to the management of SECL and their workmen, which 
received by the Central Government on 17-8-2007. 

[ No. L-22012/217/1996-IR (C-II)] 
AJAY KUMAR GAUR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALhCUM-LABOUR COURT, 
JABALPUR 

NO. CGIT/LC/R/162/97 

PRESIDING OFFICER: SHRIC M. SINGH 

Secretary, 

Samyukta Khadan Mazdoor Sangh, 

Vivek Nagar Branch, 

Post: Amlai Colliery, 

Distt: Sahdol (MP) Union/workmen 

Versus 

The Sub Area Manager, 

Chachai Group Of Mines, 

PO: Amlai Colliery, 

Distt: Sahdol (MP) Management 

AWARD 

Passed on this 29th day of June-2007 

1. The Government of India, Ministry of Labour vide 
its Notification No. L-22012/217/96-IR(C-lI) dated 05-fi6-97 
has referred the following dispute for adjudication by this 
tribunal: 

“Whether the demand of the Samyukta Khadan 
Mazdoor Sangh for regularisation of Sh. Govind 
Prasad, Feeder OperatorCat.il, Viveknagar Incline of 
SECL, as Clerk Grade-II is legal and justified ? If so, 
to what relief is the workman entitled and from which 
date?” 

2. Order dated 01-8-2005 on the order sheet of this 
reference proceeding reveals that inspite of sufficient 
service of notice on the workman/un ion no body put in 
appearance for the workman/union and ho statement of 
claim has been filed on behalf of workman/union. The case 
thus proceeded exparte against workman/union. 

3. The management filed their written statement. 
Their case in brief is as follows :— 

Workman Shri Govind Prasad was initially appointed 
as piece rated under ground badli Tub Loader w.e.f 


14-02-89, He was regularised as general mazdoor w!e,f 
01-03-1990. He was promoted to the post of feeder operator 
Grade-II w.e.f 01-7-93. Due to exhaustion of coal in 
underground, Vivek Nagar Incline was sealed off and 
abandoned. Hence the employees deployed in the said 
mine were adjusted to other units as per requirement. In 
the aforesaid process workman Shri Govind Prasad was 
transferred from Vivek Nagar Incline to Vangwar Project of 
Sohagpur Area and he joined there. The promotion can 
not be claimed as a matter of right, as it is a managerial 


function. Promotion is given on various circumstances, 
such as administrative requirement avail ability of 
sanctioned post, eligibility of workman concerned, 
recommendations of DPC etc. The qualification of selection/ 
promotion to the post of clerical grade HI, as per aforesaid 

cadre scheme is given below : 

:— 

SI. No. 

1 

Description 

Clerk Gr. Ill 

Category 

Clerical Gr, III 

scale of pay 

625-23-947 

Minimum qualifiacation 

(1 )Matriculation 

education technical : 

or 


equivalent 
examination 
from any 
recognised 
board/examination 

Eligibility 
for promotion 

3 years service 
in company 

Mode of promotion 

Selection/test 


The workman was never employed as a clerk nor he 
was given the job of clerk and therefore he is not eligible 
for the post of clerk Grade III. 

4. The management in order to prove their case filed 
affidavit of their witness Shri K.A.Sundar, the then 
working as Dy.Personnel Manager in SECL, Sohagpur 
Area. 

5. I have heard Shri A.K.Shashi, Advocate, learned 
counsel for the management. I have veiy carefully gone 
through the entire evidence on record. 

6. As the case proceeded exparte against workman/ 
union there is no evidence on record of workman/union for 
proving the case of workman/union. The case of the 
management is fully proved from the uncontroverted and 
unchallenged affidavit of their witness Shri K.A.Sundar. 
The reference, therefore, deserves to be decided in favour 
of the management and against the workman/union. 
Keeping into consideration the facts and circumstances of 
the case, I am of the view that the parties be directed to 
bear their own costs of this reference, 

7. In view of the above the reference is decided in 
favour of the 'management and against the workman/union 
holding that the demand of the Samyukta Khadan Mazdoor 
Sangh for regularisation of Shri Govind Prasad, Feeder 
Operator, Cat. 11, Vivek Nagar Incline of SECL, as clerk 
grade-11 is legal and Justified. Consequently the workman/ 
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union is not entitled to any relief. The parties shall bear 
their own costs of this reference. 

8 . Let the copies of this award be sent to the Ministry 
of Labour and Employment, Government of India, New 
Delhi as per rules. 

C. M. SINGH, Presiding Officer 
M 20 2007 

W.31T, 2571.—allalPl'*! ro|e(K 1947 (1947 

^ 14) ^ 17 ^ -ii, t 

^ ^ 31^ «h4'M0" ^ 4)^, 

^ (^4 WIT 3/2001) ^ H+lI^ld 

17-8-2007 I 

[■^-22012/140/2000-31lt3in:C«t-ll) ] 
3T^ giHK *?ls, 3lf%(et>l0 

New Delhi, the 20th August, 2007 
S.O. 2571.—In pursuance of Section 17 of 
the Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 3/2001) 
of the Central Government Industrial Tribunal-Cum- 
Labour Court, Jabalpur as shown in the Annexure in the 
Industrial Dispute between the employers in relation to 
the management of SECL and their workmen, which 
received by the Central Government on 17-8-2007. 

[No. L-22012/140/2000-lR (C-II)] 
AJ AY KUMAR GAUR, Desk Officer 
ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, 
JABALPUR 

NO.CGlT/LaR/3/2001 

PRESIDING OFFICER: SHRl C.M.SINGH 

Sh. Ganesh Prasad Diwedi, 

Vill: Dhanpura, PO: Bartara, 

Distt. Shahdol (MP) Shahdol Union/workmen 

Versus 

The Sub Area Manager, 

Bungwar Sub Area, 

M/s. South Eastern Coalfields Ltd. 

PO: Beomahari, 

Distt. Shahdol (MP) Shahdol Management 

AWARD 

Passed on this 26th day of July-2007 
The Government of India, Ministry of Labour vide 
its Notification No.L-22012/140/2000/IR(CM-Il) dated 
08-1 1-2000 has referred the following dispute for 
adjudication by this tribunal:— 

"'Whether the action of the Sub Area Manager, 
Bungwar Sub Area of SECL, PO: Beomahari, Distt. 
Shahdol (MP) in dismissing Sh. Ganesh Prasad 


Diwedi, Ex-Clip repairer of Bungwar Project w.e.f 

2-4-99 is legal and justified. If not, to what relief the 

workman is entitled’?” 

2. Vide Order dated 3.07.2007, the reference proceeded 
exparte against the workman. The workman Sh. Ganesh 
Prasad Diwedi did not file his statement of claim. 

3, Shri A.K. Shashi, Advocate, Counsel for 
management submitted that the management has not to file 
any written statement. He further submitted that the 
management has not to adduce any ex-parte evidence. It is 
on his request that the ex-parte argument was heard on 
17-7-2007 and the reference was closed for award. 

4.1 have heard Shri A.K.Shashi, Advocate for the 
management and perused the record. 

5. It is a case of no evidence by the parties. Therefore, 
the reference deserves to be decided in favour of 
management and against the workman with no orders as to 
costs. 

6 . In view of the above, the reference is decided in 
favour of management and against the workman with no 
orders as to costs, holding that the action of the Sub Area 
Manager, Bungwar Sub Area of SECL, PO: Beomahari, 
Distt. Shahdol (MP) in dismissing Sh. Ganesh Prasad 
Diwedi, Ex-Clip repairer of Bungwar Project w.e.f 2-4-99 is 
legal and justified. Consequently the workman is not 
entitled to any relief 

7. Let the copies of this award be sent to the 
Government of India, Ministry of Labour and 
Employment, New Delhi as per rules. 

C. M. SINGH, Presiding Officer 
^ 20 2007 

W.OT. 2572,—ftclK 1947 (1947 

^ 14) ^ ^ 17 ^ -4’, t 

^ 12/1995) ^ 

t, ^ ^ 17-8-2007 ^ 

«II t 

[U '^-22012/134/1993-3^1^3m:(#-ll)] 

New Delhi, the 20th August, 2007 

S.O, 2572.—In pursuance of Section 17 of 
the Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref No. 12/1995) 
ofthe Central Government Industrial Tribunal-Cum-Labour 
Court, Jabalpur as shown in the Annexure in the Industrial 
Dispute between the employers in relation to the 
management of SECL and their workmen, which received 
by the Central Government on 17-8-2007. 

[ No. L-22012/134/1993-lR (C-I I)] 
AJAY KUMAR GAUR, Desk Officer 
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ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
JABALPUR 

NO.CGIT/LC/R/12/95 
PRESIDING OFFICER: SHRI CM.SINGH 
Secretary, 

Rashtriya Koyia Khadan Mazdoor Sangh (INTUC), 
Chrimiri Chetra, 

Chetriya Store Branch, 

PO: Korea Colliery, 

Distt: Surguja ....Union/workmen 

Versus 

The General Manager, 

Chrimiri Area, South Eastern Coalfields Ltd,, 

PO: West Chrimiri Colliery, 

Distt: Surguja (MP) ....Management 

AWARD 

Passed on this 27th day of July-200? 

The Government of India, Ministry of Labour vide 
its Notification No.L-22012(134 )/93-IR(Cll) dated 5-1-95 
has referred the following dispute for adjudication by this 
tribunal:— 

“Whether the action of the management of Korea 
Colliery of SECL in not changing the date of birth of 
Sh. M.L.Baneijee, Sr. Store Keeper firom 23-9-1934 to 
28-9-1938 is legal and justified? If not to what relief is 
the concerned workman entitled to ?” 

2. The case of workman Shri M.L.Banerjee is as 
follows—That he migraged from Distt: Dacca, East Pakistan 
to India in 1954. At the time of this departure from East 
Pakistan to India his original matriculation certificate was 
taken away by the Border Officer of East Pakistan alongwith 
his certain other belongings. On 11-9-1962 he was 
appointed to the post of Semi Clerk by the management. At 
the time of his appointment he filed his affidavit with the 
management stating therein that while he was coming to 
India from Pakistan the then Security/Border Officer of East 
Pakistan took away his matriculation certificate. He also 
stated in his affidavit that his date of birth is 28,9.1938. 
During the course of employment with the management 
finally he was promoted to the post of senior store keeper. 
From each and every post held by him the minimum 
educational qualification is matriculation. That for the first 
time the management issued Identity Card to him, then 
only he came to know about wrong entry of his date of 
birth in his service record in the year 1991, i.e. 28-9-1934. 
He represented the matter with the management. He was 
also treated by management as non metric and the 
management did not give any reason as to how his date of 
birth was wrongly recorded in service book. The 
management issued notice dated 28/29-09-1993 to him for 
retirement showing that he was going to be retired from 
service on 28.9.1994 as per office record. The management 


has thus acted arbitrarily and maliciously in issuing the 
said notice, hence the reference: 

3. The management filed their Written Statement. 
Their case in brief is as follows - That contention of the 
workman that his date of birth is 28-9-1938 is not correct. 
At the time of his appointment the date of birth of the 
workman has been recorded as 28-9-1934 in his service 
sheet which has been prepared after getting information 
from him. The workman has himself signed in the service 
book and also put his T.l. as a token of its correctness- At 
the time of appointment the workman has also submitted 
an affidavit wherein his date of birth is mentioned and 
recorded in his service book. The case of review of date of 
birth has to be done as per impleamentation of Instruction 
No. 76 for resolving the dispute of age. The workman has 
failed to submit any certificate or documents as proof of 
his claim and as such he is-not entitled to any relief 

4. Vide order dated 05-02-2004 the reference 
proceeded exparte against the workman, therefore, there is 
no evidence on record insupport of workraan/unions case. 

5. The management in support of their case filed 
affidavit of their witness Shri B.K.Saxena, then working as 
Material Manager, Regional Store, Korbaof SECL. 

6 . 1 have heard Shri A.K.Shashi, Advocate for 
management and perused the evidence on record. 

7. The case of the management is fully proved from 
the unchallenged and uncontroverted affidavit of their 
witness Shri B.K.Saxena. Therefore the reference deserves 
to be decided in favour of the management and against the 
workraan/union. Considering the fects and circumstances 
of the case, 1 am of the opinion that the parties should be 
directed to bear their own costs of this reference. 

8 . In view of the above, the reference is decided in 
favour of the management and against the workraan/union, 
holding that the action of the management of Korea Colliery 
of SECL in not changing the date of birth of 
Sh. M.L.Baneijee, Sr. Store Keeper from 23-9-1934 to 28-9- 
1938 is legal and justified. Consequently the workman is 
not entitled to any relief The parties shall bear their own 
coks of this reference proceedings. 

9. Let the copies of this award be sent to the 
Government of India, Ministry of Labour and Employmem, 
New Delhi as per rules, 

C. M, SINGH, Presiding Officer 
20 2007 

W,3?r. 2573.—1947 (1947 
^ 14) ^ KIRI 17 ^ -gt. 

3ig;^'«4 ■4' 

3lfq^R'il, ^ wn 240/1998) ^ 

!4-*irJ!ld ^ t, ^ ^ 17-8-07 k^HiRI fSn «IT I 

i^?I-22012/583/1996-3Ilf3IR(Tftl^R-lI)J 
31^ ^RR 4^, 'tiERT 3irKRII^ 



6902 


THE GAZETTE OF INDIA : SEPTEMBER 8,2007/BHADRA 17,1929 


[Part II— Sec. 3(ii)] 


New Delhi, the 20th August, 2007 

S.O. 2573.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. No. 
240/1998) of the Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in theAnnexure 
in the Industrial Dispute between the employers in relation 
to the management of SECL and their workmen, which 
was received by the Central Government on 17-8-2007. 

[ No. L-22012/583/1996-1R (CM-II)] 
AJ AY KUMAR GAUR, Desk Officer 

ANNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNALrCUM-LABOUR COURT, 
JABALPUR 

NO. CGIT/LC/R/240/98 

PRESIDING OFFICER: SHRI CM.SINGH 

Shri. Dular Sai, S/o Sumeri, 

C/oShri M.L.Jaim 
Executive Member, 

S.K.M.S.(AITUC), 

Near Panchayati Mandir, 

Shahdol (MP) IJnion/workmen 

Versus 

The Sub Area Manager, 

Jai Nagar Sub Area, 

S.E.CL, 

Post; Bisrampur Colliery', 

Distt. Sarguja (MP) Management 

AWARD 

Passed on this 13th day orJunc-2007 

1. The Government of India, Ministry' otT.abour vide 
its Notification No.L-220I2/583/96/IR(CM-Il) dated 
30-10-98/02-11-98 has referred the following dispute for 
adjudication by this tribunal:— 

‘‘Whether the action of the Sub Area Manager, Jai 
Nagar Sub Area of Bisrampur Area of SECL in 
dismissing Shri. Dular Sai, S/o Sumeri, Cat. [ Mazdoor, 
Jainagar 3/4 mine from company services w.e.f . 
29-11-95 is legal and justified? If not, what relief the 
workman is entitled to ?” 

2. Vide order dated 01-09-05 passed on the order 
sheet of this reference proceeding the reference proceeded 
exparte again Shri Dular Sai, as inspite of sufficient service 
of notice he failed to put in appearance. 

3. The management filed their written statement. Their 
case in brief is as follows. That the workman was under 
their employment as General Mazdoor Cat I. He was a 
habitual absentee. In the year 1992, 1993,1994 and 1995 his 
attendance was 56,23, 93 and Nil respectively. Therefore 
he was charge sheeted and D.E. was legally and properly 
conducted against him. The charges wetre fully proved 


against the workman and therefore the competent authority 
vide order No.3769 dated:24/29-11 -95 terminated the service 
of the workman. It is submitted by the management in their 
written statement that the workman is not entitled to any 
relief whatsoever. 

4. In order to prove their case the management filed 
affidavit of Shri B.K.Choudhary, the then working as Sub 
Area Manager in SECL, Jai Nagar Sub Area of Bisrampur 
Area. 

5.1 have heard Shri A.K. Shashi, the Learned Counsel 
for the management. 

6. I have very carefully gone through the entire 
evidence of the management on record. As there is no 
evidence on behalf of workman, the case of workman is not 
at all proved. Against it the case of management is fully 
established and proved from the uncontroverted and 
unchallenged affidavit of managements witness Shri 
B.K.Choudhary. Therefore the reference deserves to be 
decided in favour of the management and against the 
workman. Considering the facts and circumstances of the 
case I of the view that the parties should be directed to 
bear their own costs of this reference proceeding. 

7. In view of the above the reference is decided in 
favour of the management and against the workman holding 
that the action of the Sub Area Manager, Jainagar Sub 
Area of Bisrampur Area of SECL in dismissing Shri Dular 
Sai, S/o Sumeri, Cat. I Mazdoor, Jainagar, 3/4 Mine from 
company services w.e.f 29-11-95 is legal and justified and 
the workman is not entitled to any relief The parties shall 
bear their own costs of this reference. 

8. Copy of the award be sent to the Government of 
India, Ministry of Labour as per rules. 

C. M. SINGH, Presiding Officer 
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New Delhi, the 20th August, 2007 

S.O. 2574.—In pursuance of Section 17 of the 
Industrial Disputes Act, 1947 (14 of 1947), the Central 
Government hereby publishes the Award (Ref. 
No. 150/1995) ofthe Central Government Industrial Tribunal- 
Cum-Labour Court, Jabalpur as shown in theAnnexure in 
the Industrial Dispute between the employers in relation to 
the management of SECL and their workmen, which was 
received by the Central Government on 17-8-2007. 

[No. L-220l2/32/1995-IR(C-II)] 
AJAY KUMAR GAUR, Desk Officer 



[qpT IF—-^115 3(ii)] 


’^RcT ^ TTim : 8, 2007/’^!!^ 17, 1929 


6903 


AINNEXURE 

BEFORE THE CENTRAL GOVERNMENT 
INDUSTRIAL TRIBUNA^CUM-LABOUR COURT, 
JABALPUR 
NO. CGlT/LC/R/150/95 
PRESIDING OFFICER: SHRI C.M.SINGH 
Branch Secretary, 

National Colliery Workers Federation (NLO), 

Manikpur Colliery, 

Distt: Bilaspur(CG) Union/workmen ♦ 

Versus 

Dy. General Manager, 

S.E.CX., Manikpur Colliery, 

Post: Manikpur Colliery, 

Distt: Bilaspur(CG) Management 

AWARD 

Passed on this 14th day of June-2007 

1. The Government of India, Ministry of Labour v/V/e 
its Notification No. L-22012/32/95-IR(C-II) dated 07-08-95 
has referred the following dispute for adjudication by this 
tribunal:— 

“Whether the demand of the National Colliery 
Workers Fedreation (NLO) for promotion of 
Sh. Budhai Prasad Kumar, EPGH Group ‘E’and Murli 
Prasad Namdeo, EPGH Group 'E’ to the post of 
E.P.Fitter Gr.III w.e.f05-05-94 by the management of 
Dy. Sub Area Manager, SECL, Manikpur Colliery is 
justified? 

If so, to what relief the workmen are entitled?” 

2. The case of workmen Sh. Budhai Prasad Kumar 
and Shri Murli Prasad Namdeo filed by the Union is as 
follows. That both of them were appointed as trainees by 
the management of SECL on a consolidated stipend of 
Rs.350 P.M. After their 2 years training they were appointed 
as General Mazdoor Cat, I on 31 -01 -86, Shrt M.M. Gupte, 
S/o M.P. Gupte was appointed in other project of SECL as 
a dependant case on 17-06-86 with a condition that his 
seniority at Manikpur will be considered Ifom 07-05-87 as 
he was transferred on his own request Shri Bharatlal S/o 
Mayaram (ITI) was appointed on 04-06-95 as General 
Mazdoor Cat. II in Manikpur. All the above mentioned 
persons were promoted as “EPGH Group” ‘E’ (excavation) 
on 10-07-90. Shri M.M.Gupte and Shri Bharatlal were 
promoted as EP Fitter group ‘D’ superceding Shri Budhai 
Prasad and Namdeo. It is therefore prayed that workmen 
Budhai Prasad and Namdeo may be promoted Ifom the 
date their juniors have been promoted. 

3. The Management filed their Written Statement 
Their case in brief is as follows. That the management had 
prepared a seniority list in connection with 14 persons in 
which the name of Bharatlal is at S.No. 10 and the name of 
Murli Prasad is at Sr. No. 14. Promotion of EPGH to EP Fitter 
is selection post in which the trade test is conducted. The 
service particulars of the workmen and Bharatlal and Madan 
Gupta are given below. 


SI. Name/ Date of Cat.I Cat. II EPGH EP fitter 

No. Father’s Appointment Gr.-III 

!, Shri Bharatlal 4-6-86 4-6-86 t-t-88 10-7-90 5-5-94 

2. Shri Madan 17-6-86 17-6-86 1-1-88 10-7-90 5-5-94 

Gupta t 

4. Elegible candidate for promotion from the post of 
EPGH to EP Fitter was considered by the DPC conducted 
on 13-9-93 to 29-9-93 that the workmen could not qualify 
the trade test conducted by the DPC and hence their cases 
were not recommended for promotion. Workman 
Shri Budhai Prasad has also been promoted to EP Gr. Ill 
vide order dated 01-9-97. He has been again promoted to 
the post II EP’ Fitter Grade III vide order dated 24/27-9-03. 
workman Shri Murli Prasad has changed his cadre w.e.f 
29-8-98 and hence he has no case. It is very clear from the 
above that workmen Shri Budhai Prasad and Shri Murli 
Prasad were not superceded by Shri Bharatlal and 
Shri Madan Gupta as alleged. Therefore they have no case. 

5. Vide order dated 20-9-05 on the order sheet of this 
reference proceeding the case against workmen/union 
proceeded exparte. 

6 . The management filed affidavit of their witness 
Shri Arvind Kumar Sinha as exparte evidence. This witness 
was then posted as Dy. Personnel Manager at Manikpur 
Colliery, Korba Area of SECL. 

7. I have heard Shri A.K. Shashi, Advocate, learned • 
counsel for management. 

8 . I have very carefully gone through the evidence 
on record. 

9. As the case proceeded exparte against the 
workmen/union, there is no evidence of workmen/union 
on record. The case of the management is fully proved 
from the uncontroverted affidavit of their witness 
Shri Arvind Kumar Sinha. In view of it, the reference 
deserves to be decided in favour of management and against 
the workmen. Considering the facts and circumstances of 
the case, I am of the view that the parties should be directed 
to bear their own costs of this reference proceeding, 

10. In view of the above, the reference is decided in 
favour of the management and against the workmen/union 
holding that the demand of the National Colliery Worker’s 
Federation (NLO) for promotion of Shri Budhai Prasad 
Kumar, EPGH Group “E” and Murli PrasadNamde<7, EPGH 
Group “E” to the post of E.P.Fitter Gr.III w.e.f. 05.5,94 by the 
management of (jfy. Sub Area Manager, SECL, Manikpur 
Colliery is not justified and consequently the workmen are 
not entitled to any relief The parties shall bear their own 
costs of this reference proceeding. 

Copy of the award be sent to the Government of 
India, Ministry of Labour as per rules. 

C. M. SINGH, Presiding Officer 
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